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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as ‘“‘Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 





TABLE OF CONTENTS 


AGRICULTURE DECISIONS 


CUMULATIVE INDEX JANUARY—MARCH, 1982 (*Refers to the 
current month of decisions reported) 


AGRICULTURE MARKETING ACT OF 1937 

FEDERAL MEAT INSPECTION ACT 

HORSE PROTECTION ACT 

PACKERS AND STOCKYARDS ACT, 1921 
COURT DECISIONS 


REPARATION DECISIONS 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
COURT DECISIONS 
DISCIPLINARY 
REPARATION DECISIONS 
REPARATION DEFAULT DECISIONS—(RD) 


SUBJECT INDEX OF AGRICULTURE DECISIONS FOR 
JANUARY through MARCH 1982 


CUMULATIVE MATERIAL 


A list of decisions and orders reported and a subject-index will be maintained on a month- 
ly basis. An asterisk (*) refers to the current month(s) listing of decisions reported. In addi- 
tion, under the Perishable Agricultural Commodities Act, reparation proceedings (includ- 
ing default), a yearly alphabetical listing by respondent will be published in the December 
issue of Agriculture Decisions. 

[cjs] 





CUMULATIVE LIST OF DECISIONS REPORTED 
MARCH 1982 


AGRICULTURE MARKETING ACT OF 1937 
AGRICULTURE DECISIONS 


*De GraaF DAIRIES, INC. AMA Docket No. M 2-72. 

sion and Order 

M & R Tomato Distriputors, INC. AMA Docket No. F&V 
966-2. Order Denying Application For Interim Relief 
Order Granting Petitioner’s Request To Withdraw The Pe- 

tition 

MOSER FARMS Dairy, INC. 
sion and Order 
Denial Of Petition To Reconsider 


AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


LANDMARK BEEF PROCESSORS, INC. FSQS Docket No. 14. 
Removal Of Stay Order 

*Houipay Meat & Provision Corp. and GrorGE F. CLarK. 
FSQS Docket No.17. Consent 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


FRONTIER AIRLINES, INC. AWA Docket No. 176. Consent 
HAZZARD, CHARLES. AWA Docket No. 152. Consent 
TRANS WORLD AIRLINES, INC. AWA Docket No. 183. Con- 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


BELACK’S MEAT Propucts ComPANy, INC. FMIA Docket No. 
53. Consent 
*BRISTOL BEEF COMPANY. FMIA Docket No. 56. Decision 
and Order 
*HoLIpDAY Meat & Provision Corp. and GEORGE F. CLARK. 
FSQS Docket No.17. | Consent 
NORWICH BEEF COMPANY, INC. FMIA Docket No. 29. 
der Lifting Stay Order 
PATTI-TIME MEAT PACKING CORPORATION. FMIA Docket No. 
52. Consent 


*Current month March 1982 decisions. 
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HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CALLAWAY, ALLEN, MERRILL REICHART, and F.M. TALBOT. 
HPA Docket No. 102. Consent as to Allen Callaway 
FLEMING, JOE. HPA Docket No. 144. Decision and Order 
Stay Order 

GRAY, BILLY and Mrs. C. Ray CARTER. HPA Docket No. 
124. Remand Order 

GREEN, JANET and PINECREST FARMS. HPA Docket No. 
175. Consent 

*HANKINS, STEVE and Larry C. Davis. HPA Docket No. 
163. Consent 

HOWELL, ToMMy and Don BAIN. HPA Docket No. 156. 
Consent as to Don Bain 

KAKASSY, MIKE and RALPH HENSLEY. HPA Docket No. 
94. Consent as to Ralph Hensley 

ROWLAND, ALBERT LEE and C. F. MEADowsS. HPA Docket No. 
107. Stay Order 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


Mip-SoUTH ORDER BUYERS, INC. v. PLATTE VALLEY LIVESTOCK, 
Inc. (USDA P&S Docket No. 4827). Secretary’s de- 
cision affirmed 

*GoTHAM PRovISION CoMPANY, INC., Debtor/Debtor in Possession. 
The First STATE BANK OF MIAMI v. GOTHAM PROVISION Com- 
PANY, INC. et al. (Civil Action No. 80-5682) (USDA 
P &S Docket No. 5620). Affirmed In Part, Reversed In 
Part, and Remanded 


DISCIPLINARY DECISIONS: 


* ADAIR County LIVESTOCK MARKET CENTER, INC., a corporation, 
and GEORGE O. DURFLINGER, JR., AND HARRY DURFLINGER, 
individuals. P &S Docket No. 5962. Consent 

BEARD, JIM D. P &S Docket No. 5915. Default 

*BIDLEMAN, DELos, Beaty OsBorNn, and DouGLas K. McMi.- 
LEN. P&SDocket No.5980. Consent with respect to 
Beaty Osborn 

*Consent with respect to DeLos Bidleman 

*Biack, Oscar, III d/b/a BLACK CATTLE CoMPANY, and BLACK 
CATTLE ORDER BUYERS, INC., a corporation. P & S Dock- 
et No. 5990. Consent 

*BRANCH, PHILLIP. P&S Docket No. 5917. 

BROTHERTON, BoBBy L. P &S Docket No. 5896. 


*Current month March 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 
*CaTTLE EMPIRE FEED YARD, INC. P & S Docket No. 5999. 


CHANDLER, WILLIAM “BILL”, d/b/a CHANDLER CATTLE COMPANY 
and conducting business through C & N CATTLE CorPoRA- 
TION, a corporation. P & S Docket No. 5976.  Con- 


CHILDERS, BILL D. P & S Docket No. 5960. Consent 
*CLARK LIVESTOCK AUCTION, INC. P & S Docket No. 5968. 
Consent 
* Supplemental Order 
CorsicA LIVESTOCK SALES, INC., and CORSICA CATTLE INC. 
P & S Docket No. 5747. Consent as to Corsica Livestock 
NORE h che SD ants ee ene Seiden cs atale een sa See ae sebie 
Corsica LIVESTOCK SALES, INC., DALE DOCKENDORF, CORSICA 
LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GEN- 
ERAL SERVICES CORPORATION, ELWooD L. (Woopy) NELSON, 
Corsica CATTLE INC. P & S Docket No. 5728. Con- 


* Consent with respect to Elwood L. (Woody) Nelson 

DARLINGTON AUCTION MARKET, INC. P & S Docket No. 
5897. Consent 

*EmMETT LIVESTOCK COMMISSION Co., INC., a corporation, and L. 
KENNETH TROUTT, an individual. P & S Docket No. 
5954. Consent 

FEIDER PACKING COMPANY, INC. a corporation, and JAMES F. 
FEIDER, an individual. P & S Docket No. 5947. Con- 


GLICK, ROGER d/b/a GLICK LIVESTOCK AUCTION. P & S Docket 
No. 5931. Consent 
HEBER, GLEN d/b/a NEW LIBERTY LIVESTOCK AUCTION, MERCER 
County Livestock AUCTION, and WALNUT AUCTION 
SALES. P &S Docket No. 5867. Consent 
*ILLINOIS QUALITY FEEDER Pic ComPANY, and ROGER WIND. 
P & S Docket No. 5972. Consent 
INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. P & S Dock- 
et No. 5945. Consent 
KNICKERBOCKER MEATS, INC. S Docket No. 5955. 
Consent 
*KREIDER, T. G. P &S Docket No. 5983. Consent 
KREINBERG & KRASNY, INC. P &S Docket No. 5970. 


LOGAN, J.C., JR. and Jimmy LoGaN, d/b/a JIMMYLOGAN LIVE- 
stock. P&S Docket No.5913. Consent as toJimmy 


*Current month March 1982 decisions. 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


*MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH- 
HOFER, EDWARD WENDEL and RONALD EGBERT, individ- 
uals. P &S Docket No. 5844. Consent 

MICHELSON’S LIVESTOCK COMMISSION AUCTIONS, INC. 
Docket No. 5860. Supplemental Order 

Morey, Dick H. P &S Docket No. 5912. Consent 

PAULK AND BATTEN LIVESTOCK COMPANY, INC., LIVESTOCK MAr- 
KETERS, INC., and THURSTON PAULK, JR. P & S Docket 
No. 5780. Consent as to Paragraph II of the Complaint. 
Consent as to Paragraphs III and IV of the Complaint 

ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. Ros- 
ERTS, an individual. P & S Docket No. 5777. Decision 
and Order 

*Sanpoz, KENNETH W. P&S Docket No.5880. Consent 

STEWART, THOMAS J., d/b/a OHIO VALLEY LIVESTOCK CoM.- 
PANY. P & S Docket No. 5969. Consent 
*Supplemental Order 
TAYLOR, HENRY. P &S Docket No. 5941. Consent 

*THOMASTON BEEF AND VEAL, INC., a corporation, and WILLIAM A. 

VERDON, an individual. P &S Docket No. 5922. Con- 


TUCKER, RAYMOND L. and Tom J. TUCKER. P & S Docket No. 
5900. Consent 

VALDA, INC. a corporation, and G.L. CHERRY, an individ- 
ual. P &S Docket No. 5964. Consent 

WINDSOR AUCTION Co., INC., RICHARD E. PALSEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DONALD D. GASsT. P&S 
Docket No. 5907. Consent as to Raymond L. Tucker 

“Consent with respect to Larry W. Reed 


REPARATION DECISIONS: 


BUSSMAN, ERNEST A. and PETER E. BUSSMAN d/b/a BUSSMAN 
Bros. RANCH v. BEEF & BULL EXCHANGE, INC. P&S 
Docket No. 5841. Decision and Order 

*NAPOLEON LIVESTOCK AUCTION, INC. v. ROLLIN SODERHOLM d/b/a 
SODERHOLM Livestock SALES. P & S Docket No. 
5890. Decision and Order 


*Current month March 1982 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


*C. B. Foops, INc. v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. (Civil Action No. 81-2197) (USDA Docket No. 
2-5544). Petition for review, denied 

COLUMBUS FRUIT CoMPANY, INC. v. JOHN R. BLOCK, Secretary of 
Agriculture, UNITED STATES DEPARTMENT OF AGRICULTURE, 
and UNITED STATES OF AMERICA. (USDA PACA Docket 
No. 2-5538).  Secretary’s decision affirmed ; 

KAFCSAK, RUDOLPH J. d/b/a ACME Foops v. THE SECRETARY OF 
AGRICULTURE for the United States of America and THE 
UNITED STATES OF AMERICA. (USDA PACA Docket No. 
2-5307).  Secretary’s decision affirmed 

UNITED FRUIT AND VEGETABLE Co., INC. v. DIRECTOR OF THE FRUIT 
& VEGETABLE DIVISION, Marketing Service United States 
Department of Agriculture, and JOHN BLOCK, Secretary of 
Agriculture. (USDA PACA Docket No. 2-5536). 
Secretary’s decision affirmed 


DISCIPLINARY DECISIONS: 


ALEX’S PRODUCE. PACA Docket No. 2-5630. Decision 
and Order 
*DeList, Jor, Frurr Co. PACA Docket No. 2-5859. 


*FaRwest Fruit Factors, INc., and NoRTHWEST FRUIT SALES, 
INC. PACA Docket No. 2-5843. Default 
FOREST AVENUE PRODUCE Co. PACA Docket No. 2-5832. 
Consent 
HENRY, J.H., PRoDUCE Company, INC. PACA Docket No. 
2-5796. Default 
KAFCSAK, RUDOLPH JOHN d/b/a ACME Foop COMPANY. PACA 
Docket No. 2-5307. Order (Lifting Stay And Reinstat- 
ing Prior Order) 
*PREFERRED PRODUCE Oo., INC. PACA Docket No. 
2-5720. Decision and Order 
TOMMIES CELLO-PAK, INC. 
cision and Order 
*YADEN, KEELER & YOUNG, INC. PACA Docket No. 
2-5846. Default 


REPARATION DECISIONS: 


* ADMIRAL PACKING COMPANY v. FruiT UNLIMITED, INC. 
Docket No. 2-5934. Reparation Order 
ADMIRAL PACKING CO. v. PREVOR-MAYRSOHN INTERNATIONAL, 
INC. PACA Docket No. 2-5802. Dismissal 


*Current month March 1982 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


Reparation Decisions—Cont. 


ALLEN, RUSSELL W. v. NEW ENGLAND Fars, INC. PACA 
Docket No. 2-5647. Dismissal 
* AMERICAN BANANA Co., INC. v. MARVIN GRAY. | PACA Docket 
No. 2-5825. Decision and Order 
* APKARIAN, T., & SONS v. FRuIT UNLIMITED, INC. PACA Dock- 
et No. 2-5935. Reparation Order 
ARKANSAS TOMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRO- 
DUCE Co. and CENTRAL MARKETING ASSOCIATES, 
INC. PACA Docket No. 2-5782. Decision and Order 
*Stay Order 
AYALA & SONS PRODUCE Co. v. J. D. (JOHNNY) LowE, JR., Co., 
INC. PACA Docket No. 2-5854. Order of Dismissal 
BIANCHI & SONS PACKING Co. v. M F W Truckina, INC., d/b/a 
TRIANGLE ENTERPRISES. PACA Docket No. 2-5812. 
Decision and Order 
BLUE GOOSE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INC. PACA Docket No. 2-5801. Decision and Or- 


BRYANT, Ray d/b/a Ray BRYANT PACKING Co. v. A & J PRODUCE 
CorP. PACA Docket No. 2-5685. Dismissal 
BURTON, JAMES v. ALVIN KEENAN, LTD. PACA Docket No. 
2-5759. Decision and Order 
*BUSHMAN, Harry, INc. v. ComMopITY MARKETING Com. 
PANY. PACA Docket No. 2-5823. Decision and Or- 


CAAMANO Bros., INC. v. HARBOR BANANA DISTRIBUTORS, INC. 
altla WHOLESALE FRESH Foops. PACA Docket No. 
2-5878. Stay Order 

*CALAVO GROWERS OF CALIFORNIA v. THE Guy C. PANNO Com. 
PANY, INC. PACA Docket No. 2-5883. Dismissal 

CAL-CEL MARKETING, INC. v. Fruit UNLIMITED, INC. 

Docket No. 2-5928. Reparation Order 

*CALIFORNIA LETTUCE FARMS, INC. v. FRESH-PAK Foops, INC. 
PACA Docket No. 2-5189. Dismissal 

CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. 
d/b/a RIcHARD A. GLAss Co. PACA Docket No. 
2-5814. Decision and Order 

CHICAGO OXFORD Co. v. TUCHTEN-ALTMAN COMPANY and/or 
STADELMAN FRUuIT, INC. PACA Docket No. 2-5669. 
Dismissal 
Stay Order 

*CUSUMANO Bros., INC. v. ToNY’S PRODUCE, INC. PACA Dock- 
et No. 2-5963. Order Requiring Payment Of Undisput- 
ed Amount 


*Current month March 1982 decisions. 
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D’ARRIGO Bros. Co. OF CALIFORNIA v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5929. Reparation Order 

*D’ARRIGO BROTHERS COMPANY OF CALIFORNIA v. W. F. PINCKNEY 

Co.,INc. | PACA Docket No. 2-5950. Reparation Or- 


DE BRUYN PRODUCE Co. v. MICHIGAN REPACKING & PRODUCE 
Co. PACA Docket No. 2-5804. Decision and Order . 
DEL MonTE BANANA COMPANY v. HARBOR BANANA DISTRIBUTORS, 
INC. a/t/a WHOLESALE FRESH Foops. PACA Docket No. 
2-5887. Stay Order 
*Dietz & KLODENKO v. Foop SERVICES UNLIMITED INCORPORAT- 
ED. PACA Docket No. 2-5579. Dismissal 
EMMERT TRANSFER CO. v. MICHIGAN QUALITY Foops, INC. 
PACA Docket No. 2-5806. Stay Order 
FIESTA FARMS COOPERATIVE v. TAMARA Foops, INC., a/t/a SUN 
Rinc Foops. PACA Docket No. 2-5735. Decision 
and Order 
*FISHER, BRADLEY J. v. AcTON Co., INC., d/b/a GorRDON 
Foops. PACA Docket No. 2-5837. Decision and Or- 


FROSTEG, MAX d/b/a THE BULL FROSTEG CO. v. FRANCES SALADINO 
and JOE SALADINO d/b/a C. SALADINO AND SON. PACA 
Docket No. 2-5899. Reparation Order 

*GarRIN CoMPANY, THE v. HOVERSEN & SONS. PACA Docket 
No. 2-5805. Decision and Order 

GARIN COMPANY, THE v. NEW ENGLAND FARMS PACKING Co., INC. 
a/tla DIMARE-NEW ENGLAND FARMS. PACA Docket No. 
2-5817. Decision and Order 

GENERAL PRODUCE, INC. v. CHARLES H. CLOUD, d/b/a EDGEWOOD 
PRODUCE Co. PACA Docket No. 2-5820. Decision 
and Order 

GRATzZ & UTTER v. SANSU PRODUCE Co., INC. 

No. 2-5808. Decision and Order 
*GREEN VALLEY Propuce Co-Op v. BEN H. ROBERTS PRODUCE, 
INC. PACA Docket No. 2-5734. Decision and Order 
*GREEN VALLEY Propuce Co-Op v. NICHOLAS J. ZERILLO, 
INC. PACA Docket No. 2-5824. Decision and Order 

HARDEN FARMS OF CALIFORNIA v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5927. Reparation Order . . 

HOLLINGSWORTH, JOHN M. d/b/a HOLLINGSWORTH CITRUS SALES 
v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Dock- 
et No. 2-5803. Decision and Order 

HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
INC. PACA Docket No. 2-5528. Order Upon Recon- 
sideration 


*Current month March 1982 decisions. 
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*HOMESTEAD TOMATO PACKING Co., INC. v.C. SALADINO & 
Son. PACA Docket No. 2-5937. Order Requiring 
Payment Of Undisputed Amount 

HORWATH AND Co., INC. a/t/a GONZALES PACKING COMPANY Co. 
v.M F W TruckinGc INc., d/b/a TRIANGLE ENTER. 
PRISES. PACA Docket No. 2-5811. Decision and Or- 


*Howarp Farms, INc. v. ORVAL KENT Foop Co., INc. PACA 
Docket No. 2-5540. Decision and Order 
HUBBARD COMPANY, THE v. THE AUSTER CoMPANY, INC., and/or 
UNITED PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5793. Decision and Order 
INDIAN RIVER CITRUS SALES, INC. v. PREVOR-MAYRSOHN INTERNA- 
TIONAL, INC. PACA Docket No. 2-5818. Decision 
and Order 
*Inn Foops, INc. v. FALL RIVER CANNING COMPANY. PACA 
Docket No. 2-5366. Decision and Order 
*J-B DisTRiBuTING Co. v. W.F. PINCKNEY Co., INC. 
Docket No. 2-5949. Reparation Order 
JOLIVETTE PRODUCE v. J & J DISTRIBUTING Co. PACA Docket 
No. 2-5768. Decision and Order 
*Kiser & Sons, INC. v. CLARY House, INc. 
2-5621. Dismissal 
LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HOULEHAN, 
INC. PACA Docket No. 2-5821. Decision and Order 
LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
INC. PACA Docket No. 2-5816. Decision and Order 
MAGIC VALLEY POTATO SHIPPERS, INC. v. REX E. SPARKS PRO- 
DUCE. PACA Docket No. 2-5794. Dismissal 
MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
Inc. PACA Docket No. 2-5905. Stay Order 
MANN, GEORGE E. v. MANUEL GUAJARDO d/b/a GUAJARDO PRO- 
DUCE AND SON. PACA Docket No. 2-5758. Decision 
and Order 
MANNING, JOHN, & Co., INC. v. CENTRAL VIRGINIA PRODUCE 
Co. PACA Docket No. 2-5799. Decision and Order 
MATELSON, DON I. d/b/a NEw Day DISTRIBUTORS v. FRuIT UNLIM- 
ITED, INC. PACA Docket No. 2-5925. Reparation Or- 


MaAzZZIE FARM SALES, INC. v. HARBOR DISTRIBUTORS, INC. a/t/a 
WHOLESALE FRESH  FOoops. PACA Docket No. 
2-5880. Stay Order 

MENDELSON-ZELLER Co., INC. vu. PETER J. SCHMITT OO., 
INC. PACA Docket No. 2-5663. Decision and Order 


*Current month March 1982 decisions. 
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*MinaM, YATARO, d/b/a H.Y. Minamt & Sons. v. FRUIT 
UNLIMITED, INc. PACA Docket No. 2-5933. Repara- 
tion Order 

MisiITA, TONY & SON PropucE v. H. Brooks & Co., INC. 
PACA Docket No. 2-5753. Dismissal 

MIsITA, TONY & SON PRODUCE v. CONTINENTAL MINNESOTA. 
PACA Docket No. 2-5752. Decision and Order 

MisirA, Tony & SON PRODUCE v. NORTHWEST PRODUCE CO., 

INC. PACA Docket No. 2-5766. Decision and Order 
MisiTA, TONY & SON PRODUCE v. TWIN CiTY PRODUCE. PACA 
Docket No. 2-5776. Decision and Order 
*MONTEREY Bay PACKING Co. v. Fruit UNLIMITED, INC. 
Docket No. 2-5931. Reparation Order 
*MONTGOMERY SALES BROKERS v. V. F. LANASA, INC. 
Docket No. 2-5684. Decision and Order 

PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 
INC. PACA Docket No. 2-5308. Order of Dismissal 

PAPPAS, PETE, & SONS, INC. v. PIONEER PRODUCE CO., 
INC. PACA Docket No. 2-5916. Order Requiring 
Payment Of Undisputed Amount And Notice To Show 


PARKS COMPANY, INC., THE KEN v. HAROLD H. UTTER and Ray- 
MOND L. UTTER d/b/a GRATZ & UTTER. PACA Docket No. 
2-5786. Decision and Order 

*Pat BROKERAGE Co., INC. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5690. Reparation Order 

*PROFFER WHOLESALE PRODUCE Co., INC. v. W. F. PINCKNEY Co., 
Inc. PACA Docket No. 2-5959. Reparation Order 

*REIMAN, C. A. d/b/a TRI Points WESTERN v. Frurr UNLIMITED, 
Inc. PACA Docket No. 2-5936. Reparation Order 

*RELAN, JOSEPH A. d/b/a RELAN PRODUCE FARMS v. GEORGIA 
VEGETABLE Co., INC. PACA Docket No. 2-5798. De- 
RRR NMP CU oo. <n vo seach. > 9coin 4 BATRA Eco, «Me Eee sn 

*RIVERSIDE STRAWBERRY COOLERS, INC. v. W. F. PINCKNEY CO., 
Inc. PACA Docket No. 2-5951. Reparation Order . 

*RoyaL PackiNG Co. v. Ep GIVEN, INC. PACA Docket No. 
2-5822. Decision and Order 

SALINAS MARKETING COOPERATIVE v. TOM LANGE OCO., 
INC. PACA Docket No. 2-5810. Decision and Order 

*SHAFER LAKE Fruit, INc. v. KMC Foops Inc. PACA Docket 
No. 2-5890. Dismissal 

SILVER CREEK PACKING COMPANY, INC. v. Fruit UNLIMITED, 

Inc. PACA Docket No. 2-5926. Reparation Order . 
*Six L's PacKING ComPANY, INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5851. Decision and Order 


*Current month March 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Reparation Decisions—Cont. 


Six L’s PACKING Co., INC. v. C. SALADINO AND SON. PACA 
Docket No. 2-5918. Order Requiring Payment Of Un- 
disputed Amount 

Stoops & WILSON, INC. v. WHOLESALE PRODUCE  EX- 
CHANGE. PACA Docket No. 2-5775. Decision and 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE Co. PACA 
Docket No. 2-5697. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5698. Decision and Order 

SUNKIST GROWERS, INC. vu. FISHMAN PRODUCE’ COoM- 
PANY. PACA Docket No. 2-5699. Decision and Or- 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5700. Decision and Order 
SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5705. Decision and Order 
Symms’ Fruit RANCH, INC. v. ARIZONA’ FRESH FOODS, 
INC. PACA Docket No. 2-5876. Order of Dismissal 
TEIXEIRA FARMS, INC. v. FRUIT UNLIMITED, INC. PACA Docket 
No. 2-5930. Reparation Order 
UNITED PoTaTO DISTRIBUTORS, INC. v. POTATO SALES COMPANY, 
INC. PACA Docket No. 2-5892. Order of Dismissal 
*Vecpak, INC. v. Frurr UNLIMITED, INC. PACA Docket No. 
2-5932. Reparation Order 
WELLER, RICHARD PHILLIP d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GEORGE. PACA Docket 
No. 2-5773. Decision and Order 
Denial Of Petition To Reopen 
WEST COAST PRODUCE SALES, INC. v. J & J DISTRIBUTING Com- 
PANY. PACA Docket No. 2-5770. Dismissal 
*WESTSIDE PRODUCE Co. v. E. L. Kempr & Son, INC. 
Docket No. 2-4866. Dismissal 
“WISCONSIN PICKLE Propucers, INc. v. Cutpico PIcKLE Prop. 
ucts, INC. PACA Docket No. 2-5751. Decision and 


*YOKOYAMA Bros. a/t/a BEE & BEE PRODUCE v. CAL-VEG SALES, 
INC. PACA Docket No. 2-5828. Decision and Order 


REPARATION DEFAULT DECISICNS (RD): 


ABATTI PRODUCE INC. v. SINGH PRODUCE OF NEW MExico INC. 
a/tla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-13 

AcE TOMATO Co., >. v, PRECIOSA PACKING HOUSE INC. 
PACA Docket No. RD-81-341 


*Current month March 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Reparation Default Decisions (RD)—Cont. 


ACTION PRODUCE v. SINGH PRODUCE OF NEW Mexico INC. a/t/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-25 

AMERI-CAL PRODUCE, INC. v. J. R. BRooKS & Son, INC. 

Docket No. RD-81-334. Default Order And Order De- 
nying Petition To Reopen After Default 

ANTLE, BuD, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-350 212 

APACHE TOMATO Co., INC. v. FARM FRESH PRODUCE Co. 

Docket No. RD-82-6 353 
* Stay Order 600 

ARAKELIAN, GEORGE, FARMS INC. v. SINGH PRODUCE OF MEXICO 
Inc. a/t/a ALEXANDERS WHOLESALE PRODUCE. PACA 
Docket No. RD-81-353 

*Bano DISTRIBUTORS, INC. v. WAYNE CUSIMANO, INC. 

Docket No. RD-82-39 
BIANCHI & SONS PACKING Co. v. TOMATOES, INC. PACA Dock- 
et No. RD-81-359 
BLACKWELL PRODUCE COMPANY ov. NIELSEN PRODUCE CoO. 
PACA Docket No. RD-82-29 
*BLuE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. PACA 

DecketNe. RD-~82-59::..2..!.0c2e Sc BO ha. can eee. ee 
*BLUE ANCHOR, INC. v. ROBERT L. DRABEK OCo., INC. and/or 

ROUNDY’S INCORPORATED a/t/a UNITED FOoops. PACA 

Docket No. RD-82-33 

BLUE RIDGE MARKET OF VA. INC. v. SUNSHINE SALAD Co. 

INC. PACA Docket No. RD-82-16 

*BONAFEDE, PETER J. d/b/a J. BONAFEDE & SONS v. COLLEY Woops 
INC. PACA Docket No. RD-82-48 

*BorDER Fruir Co. INC. v. PETE SINGH Prop. INC. PACA 
Docket No. RD-82-54 

Boston TOMATO Co., INC. v. COLLEY Woops, INC. 

Docket No. RD-81-231. Order Denying Petition To Re- 
open After Default And Vacating Stay Order 

CAL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-12 

CAL-VEG SALES INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-10 

Cook SALES COMPANY v. JAMES H. McGuyrt d/b/a McGuyrt 
PRODUCE Co. PACA Docket No. RD-81-362 

*Cook SALES COMPANY v. WILLIAM JAMES DANILSON d/b/a Happy 
DaAN’s. PACA Docket No. RD-82-23. Denial of Mo- 
tion To Reopen After And Default Order 

*COUTURE FARMS v. PETER J. EMBERTON d/b/a MIxt PRODUCE a/t/a 
WESTERN MIxT PRODUCE CO. PACA Docket No. 
RD-82-58 


*Current month March 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


Reparation Default Decisions (RD)—Cont. 


CROSETTI FROZEN Foops Inc. v.T.J.L. ENTERPRISES 
INC. PACA Docket No. RD-81-364 
*CULIACAN PropucE CoMPANy, INC. v. PETE SINGH Prop. 
INC. PACA Docket No. RD-82-41 
*DeBRuYN Propuce Co. v. DEFeo Fruit Co., IN. PACA 
Docket No. RD-79-70. Dismissal 
DyAL, LE Roy, JR., INC. v. PHILLIP R. WELLER d/b/a RICHARD 
WELLER. PACA Docket No. RD-81-357. Order Re- 
opening After Default 
ENGLUND EQUIPMENT COMPANY v. DANNY LEWIS YOUNG d/b/a 
HuGH YOUNG PRODUCE & COMPANY. PACA Docket No. 
RD-79-41. Order of Dismissal 
FANCEE FARMS, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-17 
FANCIFUL COMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-351 
FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-352 
*Forp, MALVIN G. d/b/a MALVIN ForD PRobuUCE v. D & N PRODUCE 
BROKERS INC. PACA Ok eb INO: RD=S2=08 5 duit ed ees ede dge ds f 
*Fruit Pak INC. v. T.J.L. ENTERPRISES INC. PACA Docket No. 
= BO SES. cht a WO et Sis, CAM ard Gr erie a Ere AP aw E 
*G. & S. Propuce Company, INc. v. DEFeo Fruir Co., 
INC. PACA Docket No. RD-79-42. Dismissal 
“GENERAL Potato & ONION Distr. Lrp. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-53 
*GERAWAN, R. M., Co. INC. v. WATERMILL Export INC. PACA 
Docket No. RD-82-52 
*GOLMAN-HAYDEN Co., INC. v. SAM PETRO PRODUCE. PACA 
Docket No. RD-82-34 
GRIFFIN & BRAND OF MCALLEN, INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-19 
HALL, H. & Co. INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-22 
*HARLOFF, ROGER, PACKING, INC. uv. SPRINGFIELD TOMATO Co., 
INC. PACA Docket No. RD-82-50 
HARVEST SALES, INC. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-349 
HOMESTEAD TOMATO PACKING Co. INC. v. FRANK SHIRLEY, JR. and 
FRANK SHIRLEY, SR. d/b/a FRANK SHIRLEY & SON. PACA 
Docket No. RD-81-344 


*Current month March 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Reparation Default Decisions (RD)—Cont. 


HORWATH & ASSOCIATES INC. v. JAMES P. MORENO d/b/a VEG-PRO 
DISTRIBUTORS. PACA Docket No. RD-82-20 
*Hunt Om Company alt/a PLANTATION PropuCE COMPANY 
uv. CLYDE S. BERRYHILL and JAMES R. BERRYHILL d/b/a Ber- 
RYHILL’S PRODUCE. PACA Docket No. RD-82-38 
Hunt Om CoMPANY a/t/a PLANTATION PRODUCE COMPANY 
v. DavipD L. ANTHONY d/b/a TRI STATE  BROKER- 
AGE. PACA Docket No. RD-81-347 
*IMPERIAL Propuce Co. INc. v. J & L Propuce INc. PACA 
Docket No. RD-82-55 
* Jones, Bos, RANCH v. DeFso Fruit Co., INc. | PACA Docket 
No. RD-79-51. Dismissal 
JOHNSTON-GIBSON SALES COMPANY v. CARL D. NIELSEN and 
LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE 
Co. PACA Docket No. RD-82-24 
KELLERS’ WAPATO Fruit Co. INC. v. RUSSELL E. ELLIS and BE- 
LINDA G. ELLIS d/b/a RAY CosTA BROKERAGE Co. PACA 
Docket No. RD-82-8 
KING SALAD AvocaDO Co. INC. v. PRECIOSA PACKING HOUSE 
INC. PACA Docket No. RD-82-2 
LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. PRECIOSA PACK- 
ING HOUusE INC. PACA Docket No. RD-82-14 


*Lisa, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 


MAINE FARMERS EXCHANGE v. MICHAEL PADULA d/b/a M. PADULA 
PEELED POTATOES. PACA Docket No. RD-81-342 

MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
Inc. PACA Docket No. RD-81-169. Order Reopen- 
ing After Default 

MANA-HILL PACKING Co., INC. v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-3 

MAREX INTERNATIONAL, INC. a/t/a NATIONWIDE PRODUCE Dis- 
TRIBUTORS v. ROBERT A. FERWERDA d/b/a Four SEASONS 
WHOLESALE PRODUCE. PACA Docket No. RD-81-346 . 

*MAULHARDT, JOHN W. and Mitton E. NELSON d/b/a NELSON & 
MAULHARDT MARKETING Co. v. CARL D. NIELSEN and LEA- 
DELL (LEE) D. NIELSEN PRODUCE Co. PACA Docket No. 
ROU 5S ie Saree Caren ig hard Re Adee ed ee a a 

*May Farms, INC. v. JELLY & Sons Hasty TATERS. 
Docket No. RD-82-46 

*Mazzie FaRMS SALES INC. v. Dice’s PRropuce INC. 
Docket No. RD-82-47 

*MazziE FARMS SALES INC. v. NIELSEN PRODUCE Co. 
Docket No. RD-82-32 


*Current month March 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Reparation Default Decisions (RD)—Cont. 


MEYER TOMATOES v. PETE SINGH PROD. INC. PACA Docket 
No. RD-81-355 
MEYER TOMATOES v. PRECIOSA PACKING HOUSE. PACA Dock- 
et No. RD-82-4. Order of Dismissal 
*NATURIPE BERRY GROWERS v. T.J.L. ENTERPRISES, INC. 
Docket No. RD-82-56 
*PALOMBO FARMS OF COLORADO v. MILLERS BROKERAGE 
INC. PACA Docket No. RD-82-57 
PAPPAS, PETE, AND SONS INCORPORATED v. RICH-PAC PRODUCE, 
INC. PACA Docket No. RD-82-30 
*PARAMOUNT CITRUS ASSOCIATION, INC. v. PRECIOSA PACKING 
House, INc. PACA Docket No. RD-82-49 
PEPELIS, JERRY d/b/a JERRY PEPELIS PACKING Co. v. CARL D. 
NIELSEN and LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PrRo- 
DUCE Co. PACA Docket No. RD-81-340 
RICHFIELD PACKING Co., INC. v. NIELSEN PRODUCE Co. 
Docket No. RD-81-348 
*Rotu, M. & Sons or FioripA, INC. v. HASHIZUME Foop Propucts 
CoRP. PACA Docket No. RD-82-40 
RoyAL Fruir COMPANY v. TOMMIES CELLO-PAK, INC. PACA 
Docket No. RD-81-343 
*SALINAS MARKETING COOPERATIVE v. CARL D. NIELSEN and LEA- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-37 
SEABROOK BROTHERS & Sons JINc. v. T.J.L. ENTERPRISES 
INC. PACA Docket No. RD-81-366 
*SENINI ARIZONA, INC. v. RICH-PAC Propuce, INC. 
Docket No. RD-82-31 
SIGMA PRODUCE Co. INC. v. NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-360 
Stx L's PACKING ComPANY, INC. v. TRIPLE A TOoMATO, 
INC. PACA Docket No. RD-81-365 
SLOANE, NICK, FRUIT & PRODUCE DISTRIBUTOR v. PRECIOSA PACK- 
ING Houses, INC. PACA Docket No. RD-81- 
303. Stay Order 
*SmiTH, ANDREW Co. v. PREPARED Foop SERVICE, INC. 
Docket No. RD-82-35 
SOUTH FLORIDA GROWERS ASSOCIATION, INC. v. THE CONNECTICUT 
CELERY Co. PACA Docket No. RD-81-339 
SOUTHLAND FARMS, INC. vu. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-27 
SuN WoRLD INTERNATIONAL, INC. v. WATERMILL EXPORT, 
INC. PACA Docket No. RD-82-9 


*Current month March 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Reparation Default Decisions (RD)—Cont. 


SWEETHEART FRUIT & MELON GARDENS v. CHARLES BERTOLINO 
TRUCKING & PRODUCE INC. PACA Docket No. 
RD-81-358 

TANAKA BROTHERS FARMS, INC. v. WESTERN FRUIT, 
INC. PACA Docket No. RD-82-26 

Tip Top GROWERS AND PACKERS v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-15 

Tomas, SANTO, PRODUCE ASSOCIATION v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-361 

TOMATOES INC. v. FARM FRESH PRODUCE Co. PACA Docket 
No. RD-82-7 

*Stay Order 
*TozzI, JAMES, COMPANY, INC. v. Dice’s PRODUCE, INC. 
Docket No. RD-82-45 

TRIPLE-S-PACKERS, INC. v. SPRINGFIELD TOMATO, INC. 
Docket No. RD-82-11 

UNIVERSE CORPORATION v. HARVEST PRODUCE INC. 
Docket No. RD-82-18 

WALSH, DAVE, Co. OF SALINAS, INC. v. NORTH AMERICAN PRO- 
DUCE DISTRIBUTORS INC. PACA Docket No. RD-81-354 

WEST COAST PRODUCE SALES INC. v. NORTH AMERICAN PRODUCE 
DISTRIBUTORS, INC. PACA Docket No. RD-81-363 

West Coast PRODUCE COMPANY INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-81-356 

WESTERN GROWERS DISTRIBUTORS, INC. v. GERALD O. NEWGARD 
d/b/a METROPOLITAN SALAD & PRODUCE. PACA Docket 
No. RD-81-345 

*WINnG FARMS v. SUN HonG Wo Propuce, INc. 
No. RD-81-299. Stay Order 
WILSON MusHRooM Co. v. J & L PRODUCE, INC. 
No. RD-82-28 
*WomMack, Par INC. v. MILLER’S BROKERAGE INC. 
et No. RD-82-42 

Woopy’s ToMATO CorP. v. PETE SINGH Prop. INC. 
Docket No. RD-82-21 

Woopy’s TOMATO CorP.  v. PRECIOSA PACKING HOUSE 
INC. PACA Docket No. RD-82-5 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 
*Houtipay Meat & Provision Corp. and GrorGE F. CLARK. 


FSQS Docket No.17. Consent 


*Current month March 1982 decisions. 





AGRICULTURE MARKETING ACT OF 1937 
Cite as 41 A.D. 388 


(No. 21,353) 


In re DE GRAAF DAIRIES, INC. AMA Docket No. M 2-72. Decided 
March 29, 1982. 


Obligations imposed, failure to prove not in accordance with law— 
Unreported sales—Producer-settlement fund 


The Judicial Officer reversed the Administrative Law Judge’s decision which granted peti- 
tioner complete relief from the Market Administrator’s determination that it owed 
$906,782.54 for fraudulently failing to report sales of milk and using skim powder 
for reconstitution rather than fortification. The Judicial Officer concludes the obli- 
gations previously determined by the Market Administrator are in accordance with 
law to the extent the total net pool obligations does not exceed $478,007.82, and the 
total administrative assessment does not exceed $2,676.48. 


John G. Liebert, Administrative Law Judge. 


Kenneth Goldrich, Paramus, N.J., for petitioner. 
Garrett B. Stevens, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under § 8c (15) (A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. § 608c (15) (A) ). It was 


instituted by a petition filed by De Graaf Dairies, Inc., a “handler” of 
milk in New Jersey under Federal Order No. 2 (7 C.F.R. § 1002 et seq.), 
which regulates the handling of milk in the New York-New Jersey Mar- 
keting Area. 

Petitioner challenges certain audit adjustments totalling $906,782.54 
issued by the Market Administrator of Order No. 2 covering petitioner's 
monthly obligations to the Producer-Settlement Fund and for Ad- 
ministrative Assessments for the period from July 1968 through Decem- 
ber 1975. 

The audit adjustments were issued because the Market Administrator 
determined that petitioner wilfully concealed and failed to report large 
sales of Class I (fluid) milk, and that skim milk powder purchased by pe- 
titioner was not used for fortification as represented in petitioner’s rec- 
ords and reports, but was used instead for making reconstituted skim 
milk. In determining petitioner’s obligations for the period in question, 
the Market Administrator reconstructed petitioner’s sales using compu- 
tations and projections based on the volume capacity of milk containers 
purchased by petitioner from 1973 through 1975. 

Milk marketing orders issued under the Act provide for the classifica- 
tion of milk in accordance with the form in which or the purpose for 
which it is used, and the payment to all producers delivering milk to all 
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handlers under a particular order of uniform minimum prices for all 
milk so delivered. In general terms, Order No. 2 involved here classifies 
fluid milk products as the highest value class, Class I, and non-fluid milk 
products as Class II.' The procedure for paying producers and charging 
handlers for milk is generally as follows (Grant v. Benson, 229 F.2d 765, 
767 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956) ): 


The Market Administrator computes the value of milk 
used by each pool handler by multiplying the quantity of 
milk he uses in each class by the class price and adding the 
results. The values for all handlers are then combined into 
one total. That amount is decreased or increased by several 
subtractions or additions. . . . The result is divided by the 
total quantity of milk that is priced under the regulatory 
program. The figure thus obtained is the basic or uniform 
price which must be paid to producers for their milk. Each 
handler whose own total use value of milk for a particular 
delivery period, i.e., a calendar month, is greater than his 
total payments at the uniform price is required to pay the 
difference into an equalization or producer-settlement 
fund. Each handler whose own total use value of milk is 
less than his total payments to producers at the uniform 
price is entitled to withdraw the amount of the difference 
from the equalization or producer-settlement fund. Thus a 
composite or uniform price is effectuated by means of the 
equalization or producer-settlement fund.’ 


Since the price paid to producers is computed on the basis of all han- 
dlers’ use value of milk, a handler who fails to pay into the milk pool for 
all his Class I sales of milk lowers the uniform price paid to all producers 
during the relevant period. This not only cheats producers out of their 
just income, but also gives the dishonest handler a competitive advan- 


1. 7C.F.R. § 1002.41 (1975). Class I is divided into Class I-A or Class I-B, depending, 
e.g., on where the milk is sold (id.), but the class prices for I-A and I-B are the same (7 
C.F.R.§ 1002.50a (a)-(b) ). 

2. In view of the different situations in the various milk marketing areas, there is a wide 
variation in the pricing provisions of the orders. For a general description of the milk mar- 
keting regulatory program under the Act, see Lehigh Valley Coop. v. U.S., 370 U.S. 76, 
78-81 (1962); U.S. v. Rock Royal Co-op. , 307 U.S. 533, 542-45 (1939); Fairmont Foods Co. 
v. Hardin, 442 F.2d 762, 764 (D.C. Cir. 1971). See generally Vetne, “Federal Marketing 
Order Programs,” in 1 Agricultural Law ch. 2 (J. Davidson ed. 1981); Brooks, “The Pricing 
of Milk under Federal Marketing Orders,” 26 Geo. Wash. L. Rev. 181 (1958). 
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tage over honest handlers.* Widespread cheating by handlers would, in 
the long run, result in higher consumer prices for milk. 

On June 19, 1980, Administrative Law Judge John G. Liebert filed an 
initial decision and order in which he found that petitioner had failed to 
report all of its sales of milk, but he ordered the Market Administrator’s 
audit adjustments withdrawn because of infirmities in the Market Ad- 
ministrator’s method of reconstructing petitioner’s sales. Under Judge 
Liebert’s order, petitioner would pay nothing to the market-wide pool 
notwithstanding petitioner’s failure to report substantial sales of Class I 
milk (totalling at least 1.8 million pounds in 1975 alone). 

On July 21, 1980, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35). However, respondent’s appeal was, in effect, merely a notice of 
intention to appeal. Respondent’s actual appeal was filed February 20, 
1981. Petitioner’s brief in opposition to respondent’s appeal was filed 
April 20, 1981, and the Hearing Clerk referred the case to the Judicial 
Officer on April 21, 1981. 

The Judicial Officer filed a tentative decision and order on July 9, 
1981, and the parties were afforded an opportunity to file simultaneous 
briefs and reply briefs with respect thereto. The final brief was filed 
January 21, 1982. Oral argument before the Judicial Officer was heard 


in Washington, D.C., on March 8, 1982. 

This decision is the same as the tentative decision, except for a few 
minor changes and the addition of Further Conclusions Subsequent to 
Tentative Decision, beginning on page 49. However, the final order is 
different from the tentative order. 


3. A witness for petitioner called to testify as to petitioner’s inefficiency in plant opera- 
tions (who testified that petitioner’s wastage of milk containers was six or seven times the 
industry average, thereby discrediting the Market Administrator’s computations based on 
petitioner’s container purchases) testified that he did not try to tell Mr. Raymond Sisco, pe- 
titioner’s president and general manager, how to run the plant better because a “lot of 
dairies that followed the maintenance procedures and carton procedures, and storage pro- 
cedures, had gone out of business, so he knows something that somebody else doesn’t 
know’ (Tr. 1831). 

4. The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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FINDINGS OF FACT 


1. Petitioner, De Graaf Dairies, Inc., is a New Jersey corporation 
which during all times relevant to this proceeding operated a pool milk 
plant located at Clifton, New Jersey, and was a handler of milk fully 
regulated under Federal Order No. 2, the Order regulating the handling 
of milk in the New York-New Jersey Marketing Area. During all times 
relevant Mr. Raymond Sisco was the president and general manager of 
the corporation. Although several people worked in petitioner’s office 
(Tr. 241-42), Mr. Sisco was the only person who gave, or had authority 
to give, access to petitioner’s records to Federal or State personnel. He 
had ordered his employees not to give records to auditors except by his 
instruction (Tr. 126-27, 244-45, 647-48, 1355, 1980-81). 

Neither Mr. Sisco (who was present at the entire hearing before Judge 
Liebert) nor anyone else employed by or associated with petitioner who 
assisted in making, filing or storing petitioner’s records testified at the 
hearing. Mr. Stephen T. Hamilton, who is Mr. Sisco’s brother-in-law and 
petitioner’s plant manager, testified as to petitioner’s production activi- 
ties, but he had no knowledge of petitioner’s sales or records, and he had 
no present recollection of petitioner’s production figures for the relevant 
period (Tr. 2083; see, also, Tr. 2077-78, 2082).° 

2. Order No. 2 requires all pool handlers to file monthly reports with 
the Market Administrator, who is charged by the Secretary of Agricul- 
ture with administering the Order, showing receipts and disposition of 
all milk and milk products entering the plant during the month. Such 
monthly reports are required to disclose the particular source of all 
quantities of milk and milk products entering the plant, the volume and 
classification of all products leaving the plant or in inventory, and the 
volume and kind of ingredients used in products manufactured or proc- 
essed at the plant. The method of the Order is thus designed to account 
for all milk and milk products received each month so that the Market 
Administrator can compute the monthly uniform price and the obliga- 
tions of each handler to the Producer-Settlement Fund and for Ad- 
ministrative Assessments (to pay the Market Administrator’s operating 
expenses). Where the receipts (plus the opening inventory) are greater 
than the sales (plus the closing inventory), the difference is automatical- 
ly assigned to shrinkage, which includes all unaccounted for milk, and is 
classified as such. Since petitioner is almost exclusively a Class I plant, 
almost all of its shrinkage is Class I. 

3. Petitioner’s principal business activity at the plant is the packaging 
and distribution of whole milk, skim milk, 2% milk and chocolate milk. 
These are all fluid milk products, which are classified under the Order in 


5. See Finding 6 with respect to Mr. Murray Hammermann, who testified for petitioner. 
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Class I. Petitioner receives insignificant quantities of Class II products 
from other handlers and distributes them as received. Petitioner also 
manufactures negligible quantities of Class II products, such as egg nog, 
during a very short season of the year. 

4. The source of the milk for the products packaged at petitioner’s 
plant was approximately 80% from producers in the form of whole milk 
and approximately 20% from other handlers in the form of skim milk. 
Petitioner infrequently separated whole milk received into cream and 
skim milk. Petitioner also received and utilized skim milk powder in its 
operations, all of which it reported as used in fortifying its milk prod- 
ucts. 

5. To the extent that petitioner’s sales are known, all of petitioner’s 
milk products were sold within the State of New Jersey and subject to 
New Jersey licenses issued to it and to subsidiaries either owned or 
under its control. 

Petitioner, De Graaf Dairies, Inc., sold milk and kept its sales records 
on the basis of its own and subsidiaries’ distributions. De Graaf Dairies, 
Inc., had a State license as a processor with permission to sell to other 
dealers and sub-dealers. Under the De Graaf Dairies label it distributed 
milk through its company units: De Graaf I, De Graaf IV and Raritan 
Valley Farms. These three units had no State license; hence their distri- 
bution was under the De Graaf Dairies, Inc., license to sell to dealers and 
sub-dealers. Raritan Valley Farms had its own label which was discon- 
tinued early in 1975. 

Country Farms Dairies, a subsidiary of De Graaf Dairies, Inc., was li- 
censed by New Jersey to sell to stores, restaurants and institutions. It 
was not licensed to sell to dealers or sub-dealers. It had its own label. 

X-Cell Dairy, Inc., another subsidiary of De Graaf Dairies, Inc., was li- 
censed as a sub-dealer and conditional sub-dealer (because it had a previ- 
ous license as a dealer or processor when it was bought by De Graaf 
Dairies, Inc.). As a sub-dealer it could sell to stores, restaurants and insti- 
tutions. As a conditional sub-dealer, it was permitted to retain its former 
sub-dealer customers. 

For purposes of this proceeding De Graaf Dairies, Inc., which operated 
the plant, is the sole handler and business unit responsible for account- 
ing to the Market Administrator for all of the milk and products re- 
ceived at the plant and disposed of from the plant, i.e., for all the milk 
and products handled by the various De Graaf units and subsidiaries re- 
ferred to above. 

6. For each of the months involved in this proceeding, July 1968 
through December 1975, petitioner filed the required monthly reports of 
Receipts and Utilization with the Market Administrator. These monthly 
reports were prepared by Mr. Murray Hammermann, a professional milk 
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marketing consultant, from summaries of petitioner’s records supplied 
to him by petitioner. Mr. Hammermann did not see petitioner’s basic rec- 
ords or make any attempt to verify the information supplied by peti- 
tioner, but “merely put into the shape of a report the figures submitted” 
by petitioner (Tr. 2132; see, also, Tr. 2114, 2130-31). In the normal 
course, auditors of the Market Administrator’s Office went to peti- 
tioner’s plant periodically to attempt to verify the accuracy of the re- 
ports.® 

7. On October 20, 1976, the Market Administrator issued audit ad- 
justments covering petitioner’s monthly obligations to the Producer Set- 
tlement Fund and for Administrative Assessments for the period Janu- 
ary 1973 through December 1975. On January 25, 1977, the Market Ad- 
ministrator issued audit adjustments covering petitioner’s monthly obli- 
gations for the period July 1968 through December 1972. The chal- 
lenged adjustments would require a total payment from petitioner of 
$906,782.54, of which $902,858.81 is for the Producer Settlement Fund 
and $3,923.73 for Administrative Assessments (Ex. 3). 

Much of the $902,858.81 determined to be owing to the Producer Set- 
tlement Fund, viz., $660,140.30 (Ex. 3), results from the determination 
as to the volume of petitioner’s unreported sales (computed on the basis 
of the volume capacity of milk containers purchased by petitioner), 
which resulted in an “overage” during many months from July 1968 to 
December 1975. Another large portion of the Producer Settlement Fund 
obligation, viz., $202,549.94 (Ex. 3), results from the determination that 
petitioner did not use its reported skim milk powder for fortification, 
but instead used it for making reconstituted skim milk. 

8 (a). The audit adjustments issued by the Market Administrator re- 
sulted from an extensive investigation conducted from September 1975 
to February 1976. The investigation was triggered by a series of anony- 
mous letters received by the Market Administrator beginning August 
14, 1975 (Ex. 4). The letters stated that petitioner was using skim milk 
powder to make skim milk (to mix with milk), that petitioner was sur- 
reptitiously getting non-pool milk from out of the area, and that peti- 
tioner was selling milk off the books to a number of named persons or 
firms. 

(b) The anonymous letter received October 23, 1975, stated, inter alia, 
that De Graaf has been selling to a number of customers for the last 15 
years, including Wolfson Market, Lincoln Park. The letter listed the 
sales to Wolfson Market, totalling $1,049.58, for the week ending 
October 18, 1975, as follows (Ex. 4G): 


6. These routine audits were usually made every three to six months, e.g., the audit for 
the last six months of 1974 was made April 7-24, 1975, by Mr. Richard Mendelson of the 
Market Administrator's Office. 





394 AGRICULTURE MARKETING ACT OF 1937 
Cite as 41 A.D. 388 


SALES FOR THE WEEK ENDING 10/18/75 


TO: Wolfson Market 
Lincoln Park 


Unit Price Description ; Amount 
4475 Qts. Choc. $ 3.13 
AT 1/2 Pts. Heavy Cr. 13.16 
.3875 Qts. Skim 29.06 
1.27 Gallons Homo 635.00 
.70 1/2 Gals. Homo 287.70 
405 Quarts Homo 70.07 
395 Pints Half & Half 11.46 


$1,049.58 


Information later obtained by the Market Administrator verified that 
the petitioner had been selling from $500 to $1,000 worth of milk week- 
ly to Wolfson Market from 1966 to 1976 (Tr. 1342-43; Ex. 10), and that, 
specifically, for the week ending October 18, 1975, referred to in the 
table above, the sales to Wolfson Market were exactly as stated in the 
anonymous letter, i.e., the anonymous letter was exactly correct as to 
the unit prices, commodity descriptions, quantities involved and 
amounts involved (Tr. 202-06, 1205, 1537-38; Ex. 40). 

The Market Administrator further learned, with respect to this 
$1,049.58 sale, that Wolfson’s check in that amount was made payable 
to petitioner’s subsidiary, Country Farms Dairies, and that the check 
was deposited in the bank account of petitioner’s other subsidiary, X-Cell 
Dairy, Inc. The cash receipt ledger for X-Cell Dairy for that transaction 
did not list the name Wolfson but instead listed other names (Tr. 1205, 
1537; Ex. 8). Petitioner did not include any of the sales to Wolfson on its 
reports of sales to the Market Administrator until October 1975 (e.g., 
Tr. 120-26, 201, 330-33, 589, 651, 662-63, 694-96, 759-61, 819-20, 
1358, 1398-1413, 1519-20, 1711, 1749-50).™ By that time, petitioner 
was aware of the extensive scope of the Market Administrator’s investi- 
gation (Tr. 230). 

(c) The anonymous letters stated that petitioner has been selling milk 
for 15 years, inter alia, to Al Sciarra (spelled Scarra in some of the let- 


6a. Petitioner admits in its original brief (Post-Hearing Brief filed September 25, 1978, 
at 37) that the sales to Wolfson were not reported prior to 1975. See, also, petitioner's 
original reply brief filed November 1, 1978, at 11, in which petitioner argues only that the 
Wolfson sales could have been accounted for in petitioner’s reports as shrinkage in the 
years prior to 1975, rather than as sales. 
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ters), and that such milk was delivered to an ice box on Tonnele Avenue, 
Jersey City, New Jersey (Ex. 4D, E, G). The Market Administrator’s 
auditors were unable to find Al Sciarra, but they went to De Graaf’s 
depot on Tonnele Avenue and found lying on the ground five De Graaf 
Dairies’ invoices showing small quantities of milk sold to Al Sciarra. The 
auditors also visited a wholesale stop in Hoboken, New Jersey, and the 
owner informed them that he gets De Graaf Dairies milk from Al Sciarra 
(Tr. 212-13, 867-68, 1380; Ex. 11). 

The Market Administrator’s auditors also confirmed that De Graaf 
had been selling milk to Tony’s Pickle Barrel (Tr. 211-12, 855-56, 
1409-10), referred to in one of the anonymous letters (Ex. 4G). Two 
other names referred to in one of the anonymous letters, Mike Sciarra 
and Di Pietro (Ex. 4G), were also confirmed as De Graaf’s customers 
from De Graaf’s records (Tr. 651, 1379, 1381). 

(d) One of the anonymous letters stated that petitioner buys skim 
milk powder from Blossum (sic.) Farms and from R. C. Fuller (Ex. 4a). 
The owner of Blossom Farms Products stated in an affidavit that his 
firm never did any business with petitioner (Ex. 1). 

9 (a). During September and October 1975, the Market Administra- 
tor’s office conducted a detailed audit of petitioner for the months of 
January through July 1975. The auditors asked Mr. Sisco for all of peti- 
tioner’s records for these months, including daily sales records (Tr. 
645-47, 839-40). Mr. Sisco told the auditors that he was giving them all 
his sales (Tr. 650-51). The records provided to the auditors substan- 
tiated petitioner’s reports to the Market Administrator as to its sales for 
those months, except for very minor mathematical or posting errors (Tr. 
121-27, 649-50, 820). Although the monthly reports of receipts and 
utilization of milk filed by petitioner did not list the names of the per- 
sons or firms to whom petitioner sold milk, since the records provided by 
Mr. Sisco to the auditors matched petitioner’s reported sales volumes, 
any additional sales would not have been included in the sales reported 
by petitioner. 

(b) Information later obtained by the Market Administrator’s office 
from a variety of sources, including the State of New Jersey and records 
supplied to the auditors by Mr. Sisco in connection with a second audit 
conducted from November 1975 to February 1976, showed that petition- 
er had not reported as sales large volumes of Class I sales made during 
the first seven months of 1975 to 8 wholesale customers ’ and 12 institu- 


7. Wolfson’s Market, Lincoln Park, New Jersey; Gilbert’s Deli, Irvington, New Jersey; 
Jordan Enterprises, Newark, New Jersey; Jeff’s Deli, Lake Hopatcong, New Jersey; Tony’s 
Pickle Barrel, Irvington, New Jersey; Three Guys from Brooklyn, Totowa, New Jersey; 
Queen’s Diner, Clifton, New Jersey; and Stahl’s Market, Irvington, New Jersey. 
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tional customers.*® None of petitioner’s sales to these 20 customers had 
been reported by petitioner as sales on any of its monthly reports to the 
Market Administrator. 

(c) In addition, information later obtained by the Market Administra- 
tor from a variety of sources showed that Mr. Sisco had repeatedly mis- 
informed auditors from the Market Administrator’s office as to the 
types of customers serviced by petitioner’s various units and subsidi- 
aries. Mr. Sisco had repeatedly told the auditors that De Graaf sold only 
to subdealers, with the exception of two State institutions, Valley View 
(Preakness) Hospital and North Jersey Training School; that Country 
Farms served only schools; and that X-Cell and Raritan Valley sold only 
to subdealers. Investigation and audits by the Market Administrator 
during September 1975 through early 1976 revealed sales by De Graaf 
and its related entities for 1968 through 1975 which were inconsistent 
with Mr. Sisco’s repeated representations, and which were in violation of 
their New Jersey State licenses. (E.g., Tr. 120-26, 191-228, 648-67, 
1352-58, 1367-82, 1422-54, 1624-31). 

10. From November 1975 to February 1976 the Market Administra- 
tor’s office conducted a further extensive audit of petitioner’s records for 
the last five months of 1975. During this audit, Mr. Sisco provided some 
sales records for the first seven months of 1975 that he had not previ- 
ously supplied to the auditors. For example, Mr. Sisco provided records 
showing sales to Wolfson beginning February 10, 1975. In response to a 
specific question by one of the Market Administrator’s auditors, Mr. Sis- 
co said that sales to Wolfson began February 10, 1975 (Tr. 1412-13), al- 
though actually petitioner had been making large sales to Wolfson since 
1966 (Finding 8 (b), supra). Similarly, the records as to many other sales 
to other customers were not supplied to the auditors even during this 
second audit when petitioner supplied a great deal of records not previ- 
ously furnished. 

11. Petitioner’s discovered sales of fluid milk for 1975 which were not 
reported as sales on its monthly receipts and utilization reports to the 
Market Administrator are as follows (Ex. 51): 


8. Woodbridge State School, Woodbridge, New Jersey; Woodbridge Emergency Receiv- 
ing, Woodbridge, New Jersey; New Jersey Neuropsychiatric Institute, Skillman, New Jer- 
sey; New Lisbon State School, Lisbon, New Jersey; College of Medicine and Dentistry, 
Newark, New Jersey; Meadowview Hospital, Secacus, New Jersey; Meadowview Hospital 
Commissary, Secacus, New Jersey; Hudson County Jail, Jersey City, New Jersey; B.S. 
Pollock Hospital, Jersey City, New Jersey; New Jersey Job Corps Center, Edison, New Jer- 
sey; New Jersey School of Conservation; and Meadow Brook Hospital. 





DE GRAFF DAIRIES, INC. 
Cite as 41 A.D. 388 


PETITIONERS KNOWN UNREPORTED SALES, 1975 
Pounds 


January 126,007 
February 133,433 
March 166,275 
April 175,448 
May 170,272 
June 174,889 
July 409,991 
August 421,015 
September 35,778 
October _ 

November _ 

December = 


Total 1,813,108 


The Market Administrator’s auditors felt that they had discovered the 
bulk of petitioner’s 1975 unreported sales, but they were not confident 
that they had found all of them (Tr. 287, 357, 776-79, 1116, 1521-33, 
1705-06). 

12. With respect to the discovered unreported Class I sales, petitioner 
began selling to all of these customers in 1974 or 1975, with the excep- 
tion of Wolfson Market, which petitioner served since 1966. In addition 
to the 20 unreported customers referred to in Finding 9 (b), supra, peti- 
tioner failed to report Class I sales to New Jersey State Prison, Rahway, 
New Jersey. Many of petitioner’s sales to wholesale customers were dis- 
covered through New Jersey’s “60-day Notice” files. A new store must 
advise the State of its milk supplier, and give 60 days notice of its inten- 
tion to change suppliers. But these files are thrown away after a short 
time and were not available prior to 1975 (Tr. 1118-19, 1544-46, 
1595-98). 

13 (a). During the second audit of petitioner’s records conducted from 
November 1975 to February 1976, the auditors requested petitioner's 
sales records for the years prior to 1975 as far back as available. Mr. Sis- 
co told the auditors that all records prior to 1975 had been stored in a 
barn (about a block or two away), which burned on March 9, 1975, com- 
pletely destroying the records (Tr. 245-57, 668-73, 1203-04, 1393-97). 
Petitioner advised the New Jersey State officials of the fire on April 2, 
1975 (Ex. 30). The State officials visited the fire scene with Mr. Sisco, 
and Mr. Sisco went into the burned building and took some records out 


8a. The Market Administrator’s Chief Auditor referred (I presume hyperbolically) to 
“two million” possible customers in New Jersey for petitioner’s unreported sales (Tr. 1116). 
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of cartons and waved them, stating that they were his destroyed sales 
records, but the State officials did not see the records, except that they 
looked like ruled paper that accountants might use (Tr. 1556, 1565, 
1974-78). The owner of the burned barn also saw burned boxes which 
Mr. Sisco told him contained records, but the owner never looked in the 
boxes or saw their contents (Tr. 2157-64). 

(b) Beginning November 17, 1975, the Market Administrator received 
three anonymous letters stating that De Graaf had placed its records for 
10 years in a silver trailer in the dairies’ back yard. Beginning November 
26, 1975, the Market Administrator received six anonymous letters stat- 
ing that De Graaf had moved the 10 years of records to its garbage 
truck, also parked in the dairies’ back yard. The letters repeatedly urged 
the Market Administrator to look in the garbage truck and not let it 
leave the yard (Ex. 4). 

(c) Beginning December 1, 1975, auditors from the Market Adminis- 
trator’s office began a 24-hour a day surveillance over petitioner’s gar- 
bage truck. On December 2, 1975, two State officials and two Market 
Administrator’s auditors went to petitioner’s plant. Mr. Sisco was not 
present, but other employees said that Mr. Saltalamachia was in charge. 
When Mr. Saltalamachia arrived, a State official asked him to dump the 
garbage truck but he refused, stating that he would need a permit. The 
State official asked to look in the truck or receive access to the truck, but 
that request was refused (Tr. 674-82, 1387-89). 

(d) Later in the evening of the same day, December 2, at about 9:00 
p.m., the garbage truck, driven by Mr. Saltalamachia, left the parking 
lot, followed by a green Chevelle driven by Jack Peterson, petitioner’s 
maintenance man. Two Market Administrator’s auditors followed, in 
separate cars, down various streets through Clifton, New Jersey. When 
the garbage truck turned onto Clifton Boulevard, the first auditor at- 
tempted to follow, but the green Chevelle pulled diagonally across the 
street cutting him off and forcing him to the curb. The auditor kept try- 
ing to edge up, but the green Chevelle kept pulling forward, preventing 
the auditor from passing. The other auditor, however, pulled around and 
continued to follow the garbage truck. The truck parked at an industrial 
park near the M&W garage, which was closed. Mr. Saltalamachia left 
the garbage truck and drove off with Mr. Peterson. About 10:30 p.m., 
Mr. Saltalamachia and Mr. Peterson came back to the truck, and it was 
driven back to petitioner’s plant and parked in petitioner’s garage for the 
night (Tr. 1294-95; 1304-09). 

(e) The next day, December 3, at about 12:15 p.m., Mr. Saltalamachia 
again drove the garbage truck to the vicinity of the M&W Garage, fol- 
lowed by two Market Administrator’s auditors in separate cars. One of 
the auditors left to report by telephone that the garbage truck had 
moved. The remaining auditor observed Mr. Peterson drive by in his 
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green Chevelle, come back in the opposite direction, and then drive by 
again, in a period of about 15 minutes. About 1:00 p.m., the auditor ob- 
served a brown Camaro similar to one he had seen in petitioner’s parking 
lot. At 1:20 p.m., Mr. Saltalamachia drove the garbage truck down the 
street against the direction of the auditor’s car, and Mr. Saltalamachia 
and the auditor waved to each other as the garbage truck passed. Mr. 
Peterson was following the garbage truck in his green Chevelle, and Mr. 
Peterson and the auditor also waved to each other. The brown Camaro 
was following Mr. Peterson, and the auditor recognized him as someone 
he had seen at the plant, whom he thought was Mr. Saltalamachia’s son. 
As the vehicles passed, the auditor went around the block and caught up 
with them at the next corner (Tr. 683-85, 1389-90). 
The auditor followed the procession to a traffic light, and testified (Tr. 
685-86): 


As the light turned green, the garbage truck pulled up and 
made a left turn heading, I believe, East on Van Houten 
Avenue. The second car, the green Chevelle, pulled into 
the intersection as if it was going to make a turn and then 
just stopped. I watched and I saw one car pass by coming in 
the opposite direction and then as I looked, I didn’t see any- 
body else coming and yet, Mr. Peterson’s car didn’t move. I 
kind of figured that they were just going to try to sit me 
there until the garbage truck could get away. I turned my 
car around and tried to go back through some of the side 
streets and possibly catch up with the garbage truck on 
Van Houten. When I returned to Van Houten Avenue, I 
couldn’t find them. There was no sign of the garbage truck. 


The auditor then went to a number of dumps in the area but was un- 
able to find where the garbage truck had been dumped (Tr. 686). 

14. Although Mr. Sisco told the Market Administrator’s auditors dur- 
ing the second audit conducted from November 1975 to February 1976 
that all records prior to 1975 had been destroyed in a fire (Finding 
13 (a), supra), during a routine audit of petitioner’s records for the last 
six months of 1974 conducted after the fire, between April 7 and 24, 
1975, by Mr. Mendelson, an auditor for the Market Administrator, no 
one mentioned that any of petitioner’s records had been destroyed in a 
fire. Mr. Sisco supplied Mr. Mendelson with petitioner’s sales records for 
the last six months of 1974, including the backup records supporting pe- 
titioner’s sales for the period (Tr. 1320-21, 1330-41). 

15. During the period from August 1975 through December 1975, pe- 
titioner’s various types of packaged milk (e.g., whole milk, 2% milk and 
skim milk) were picked up at random from various stores and tested by 
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chemical analyses for butterfat content and total skim solids. The milk 
was also tested for freezing point, to determine whether water had been 
added. The tests indicated that water had been added in some instances, 
and that only 6 of the 34 packages of 2% milk or skim milk had definite- 
ly been fortified with skim milk powder, and those 6 samples had not 
been fortified nearly as much as claimed by petitioner. 

Petitioner claimed that it fortified all its 2% milk with the addition of 
3.7% skim milk solids (Tr. 1147; Ex. 38),° which should have produced 
total skim solids of 11.9% to 12.7% (using 8.25% to 9% as normal (Tr. 
924, 965, 1004, 1069, 1142-43, 1929-30) ). The eight samples of 2% 
milk tested ranged from 8.1% to 8.6% (Ex. 5), indicating no fortifica- 
tion. 

Petitioner also claimed that it fortified all its skim milk with the ad- 
dition of 2.3% added skim solids (Tr. 1147; Ex. 38), which should have 
produced total skim solids of 10.5% to 11.3%, but the tests of 26 
samples of skim milk showed only 10 with skim solids exceeding 8.5% of 
which only two exceeded 9%, the highest being 9.9% (Ex. 5). Six of the 
samples with skim milk solids of 8.9% and above indicate some fortifica- 
tion (Tr. 969; see, also, Tr. 140). 

16. Based on the facts referred to above the petitioner sold more milk 
than it reported to the Market Administrator, that it could not or would 
not produce accurate records of its sales, that chemical analyses of its 
milk did not support its claim that all its skim milk and 2% milk was 
fortified with skim milk powder, and that petitioner’s purchases of milk 
containers exceeded its reported sales, the Market Administrator recon- 
structed petitioner’s sales based on the sales volume potential of con- 
tainers purchased by petitioner to be filled with milk (Tr. 143-46, 187, 
281-87, 330, 356-57, 1116-17). 

The Market Administrator was able to obtain records of petitioner’s 
container purchases only for the period from January 1, 1973, through 
December 31, 1975. For those years, petitioner’s sales were recon- 
structed based on the total number of containers petitioner purchased, 
less returns or credits. The containers were converted into a common 
unit of measurement, quarts, the daily average was computed, and the 
volume for any month was computed by multiplying the daily average 
by the number of days in the month. For the months during that period 
when petitioner was also using glass containers, the monthly average 
was increased by the amount of glass containers used, as determined by 
the Market Administrator. 


9. During some months in 1968 and 1969, petitioner reported slightly more or slightly 
less fortification (Ex. 38). 
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Because no container purchase records were available for the period 
from July 1968 through December 1972, the Market Administrator 
made a mathematical computation to project the container average by 
comparing the handler’s reported sales for the period January 1973 
through December 1975 with the Market Administrator’s reconstructed 
sales figure, and the net increase in sales based on the container average 
was determined. This net increase was reduced to a monthly average in- 
crease, which was added to the petitioner’s reported sales for each 
month from January 1968 through December 1972. 


CONCLUSIONS 


This is a proceeding instituted by petitioner under § 8c (15) (A) of the 
Act to review determinations made by the Market Administrator of Fed- 
eral Order No. 2 as to petitioner’s obligations under the Order. It is well 
settled that the burden of proof in such a proceeding rests with the peti- 
tioner. Petitioner has the burden of proving that the challenged obliga- 
tions are “not in accordance with law” (7 U.S.C. § 608c (15) (A) ). Lewes 
Dairy, Inc. v. Freeman, 401 F.2d 308, 316-17 (3d Cir. 1968), cert. 
denied, 394 U.S. 929 (1969); Boonville Farms Coop., Inc. v. Freeman, 
358 F.2d 681, 682 (2d Cir. 1966); United States v. Mills, 315 F.2d 828, 
836, 838 (4th Cir.), cert. denied, 374 U.S. 832, 375 U.S. 819 (1963); 
Windham Creamery, Inc. v. Freeman, 230 F. Supp. 632, 635-36 (D. N.J. 
1964), affd, 350 F.2d 978 (3d Cir. 1965), cert. denied, 382 U.S. 979 
(1966); Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 (E.D. Mo. 
1945), affd, 157 F.2d 87 (8th Cir.), cert. denied, 329 U.S. 788 (1946); 
Wawa Dairy Farms, Inc. v. Wickward, 56 F. Supp. 67, 70 (E.D. Pa. 
1944), affd, 149 F.2d 860, 862-63 (3d Cir. 1945). 

Notwithstanding petitioner’s general burden of proof, the Market Ad- 
ministrator concedes that he has the burden of proving fraud,” so as to 
avoid the 2-year limitation provision in the Order. 7C.F.R.§ 1000.6 (c). 

The uncontradicted evidence shows massive sales of milk, totaling 
1,813,108 pounds, by petitioner to 20 customers in 1975 that were not 
reported to the Market Administrator (Findings 9-12).®” Mr. Sisco, peti- 
tioner’s president and general manager, not only failed to report these 
large sales, but he also lied to the Market Administrator’s auditors when 


9a. “Fraud in its nature is not a thing susceptible of ocular observation or readily demon- 
strable physically; it must of necessity be proved in many cases by inferences from the cir- 
cumstances shown to have been involved in the transaction in question.” 37 Am Jur 2d, 
Fraud and Deceit, § 439. “It has been said that in most cases fraud can be made out only by 
a concatenation of circumstances, many of which in themselves amount to very little, but 
in connection with others make a strong case.” Jd.§ 472. 

9b. As shown below, these unreported sales were not included in petitioner’s reported 
“shrinkage.” 
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he told them that he was giving them complete sales records, and he re- 
peatedly lied to the auditors as to the types of customers served by peti- 
tioner’s various units and subsidiaries (Findings 9-12). 

On November 24, 1975, after Mr. Sisco was well aware of the Market 
Administrator’s detailed audit which began September 10, 1975 (Tr. 
120), Mr. Sisco advised the Market Administrator by letter that on Sep- 
tember 1, 1975, he started a new computerized record-keeping system 
and that he discovered that a portion of petitioner’s sales were being 
omitted by error from petitioner’s reports due to the fact that they were 
being done manually and were not being entered into the computer to- 
tals (Ex. 26). 

However, prior to September 1, 1975, although most of petitioner’s 
records were computerized, the sales for Country Farms were always 
done manually, and yet Country Farm’s manually recorded sales (except 
for the unreported customers) were always supplied to the Market Ad- 
ministrator’s auditors (Tr. 627, 668, 1398-99, 1648). There is no basis in 
this record for an inference that Mr. Sisco forgot to report sales or give 
records to the Market Administrator’s auditors merely because certain 
sales were manually recorded. To the contrary, I infer that Mr. Sisco de- 
liberately and fraudulently failed to report sales and furnish all records 
to the auditors in view of (i) the large volume of milk involved in unre- 
ported sales, (ii) the numerous customers involved in unreported sales, 
(iii) the substantial time period involved in unreported sales, (iv) Mr. 
Sisco’s repeated lies to the Market Administrator’s auditors as to the 
types of customers served by petitioner’s various units and subsidiaries, 
and (v) the failure of Mr. Sisco or anyone else who made, filed or stored 
petitioner’s basic records to testify. 

Mr. Sisco kept careful control of petitioner’s records, and authorized 
no one else to make records available to Federal or State auditors (Find- 
ing 1). He is the logical witness who should have testified for petitioner 
if there were any nonfraudulent reason for petitioner’s failure to report 
sales or furnish all records. But Mr. Sisco did not testify nor did any of 
his office staff. Accordingly, under the settled principle that has been 
applied in many administrative '° and judicial " cases, I infer that Mr. 


10. In re Great Western Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. 
CV 81-0534 (C.D. Cal. Sept. 30, 1981); Jn re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); 
In re Wilcox, 37 Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. Auction Sale, Inc., 
37 Agric. Dec. 570, 586-87 (1977), affd, 570 F.2d 724 (8th Cir.), cert. denied, 436 U.S. 
957 (1978); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305, aff'd mem., 582 F.2d 39 
(5th Cir. 1978); In re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd per curiam, 575 
F.2d 1258 (8th Cir. 1978); In re DeJong Packing Co., 39 Agric. Dec. 607, 637-38 (1977), 
affd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 449 U.S. 1061 (1980); In re 
Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In re Livestock Marketers, Inc., 35 Agric. 
Dec. 1552, 1558 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 
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Sisco’s testimony or that of his office staff would have been adverse to 
petitioner. 

“It is certainly a maxim that all evidence is to be weighed according to 
the proof which it was in the power of one side to have produced and in 
the power of the other to have contradicted.” Lord Mansfield, in Blatch 
v. Archer, Cowp. 66, quoted with approval in Wigmore, Evidence (3rd 
ed. 1940), § 285. 

Furthermore, I reject Mr. Sisco’s unsworn assertion that all of peti- 
tioner’s records for the relevant years prior to 1975 were destroyed by a 
fire in a barn on March 9, 1975. To the contrary, in view of a number of 
facts and circumstances, discussed below, I infer that petitioner deliber- 
ately and fraudulently destroyed its sales records for the relevant years 
prior to 1975. 

First, an auditor for the Market Administrator conducted a routine au- 
dit in April 1975, after the fire, which is highly significant since the au- 
ditor was given petitioner’s sales records for the last six months of 1974, 
including the backup records supporting petitioner’s sales for the period 
(Finding 14). These are part of the records petitioner claims were de- 
stroyed in the fire. Since no one suggested to the auditor during the 
April 1975 audit that any 1974 records had been destroyed, and the rec- 
ords for the last six months of 1974 were actually supplied to the audi- 





U.S. 968 (1978); In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re Casca, 34 Agric. 
Dec. 1917, 1929-30 (1975); In re Worsley, 33 Agric. Dec. 1547, 1571-72 (1974); In re 
Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 (1974), affd mem., 510 F.2d 966 (4th Cir. 
1975); In re Speight, 33 Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. 
Dec. 474, 499 (1972). 

11. Wigmore, Evidence (3d ed. 1940), §§ 285-291; United States v. Di RE, 332 US. 
581, 593 (1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Vajtauer 
v. Comm? of Immigration, 273 U.S. 103, 111 (1927); Bilokumsky v. Tod, 263 U.S. 149, 
153-55 (1923); Kirby v. Tallmadge, 160 U.S. 379, 383 (1896); Karavos Compania, Etc. v. 
Atlantica Export Corporation, 588 F.2d 1, 9-10 (2d Cir. 1978); International Union v. 
N.L.R.B., 455 F.2d 1357, 1362-70 (D.C. Cir. 1971); Milbank Mut. Ins. Co. v. Wentz, 352 
F.2d 592, 597 (8th Cir. 1965); Cromling v. Pittsburgh & Lake Erie R.R. Co. , 327 F.2d 142, 
148-49 (3d Cir. 1963); Hoffman v. C.ILR., 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central 
R.R. Co. v. Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. 
Co. of Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 
615, 619 (7th Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 
108 F.2d 253, 256-57 (C.C. P.A. 1939); National Labor Relations Bd. v. Remington Rand 
Inc. , 94 F.2d 862, 867-68 (2d Cir.), cert. denied , 304 U.S. 576 (1938). 
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tor, I do not believe Mr. Sisco’s unsworn statements that all the records 
prior to 1975 were destroyed in the fire.” 

In addition, the circumstances surrounding the dumping of petition- 
er’s garbage truck in December 1975 lend support to the inference that 
petitioner deliberately destroyed its pre-1975 records. 

Two State officials and two Market Administrator’s auditors, suspect- 
ing that petitioner’s pre-1975 records were in petitioner’s garbage truck, 
visited petitioner’s plant on December 2, 1975, and the person in charge 
was requested by one of the State officials to dump the truck or permit 
access to the truck. The request was refused (Finding 13 (c) ). 

That same night, at about 9:00 p.m., the garbage truck was driven 
from petitioner’s back yard guarded by a separate car driven by petition- 
er’s maintenance man. The maintenance man forced the following gov- 
ernment auditor’s car into the curb and prevented him from following 
the garbage truck. It was only because the Market Administrator had 
auditors in two separate cars following the garbage truck that they were 
able to maintain surveillance of the garbage truck. The garbage truck 
was parked until 10:30 p.m. near the M&W garage, which was closed, 
and the garbage truck was then driven back to petitioner’s plant and 
parked in petitioner’s garage for the night. 

After a single car accompanying the garbage truck was unable to pre- 
vent the Market Administrator’s auditors from following the garbage 
truck, the next day petitioner had two cars accompany the garbage 
truck, and they successfully prevented the Market Administrator’s car 
from following the truck, so that the auditor could not observe the 
dumping of the garbage truck (Finding 13 (d)-(e) ). It is not likely that a 
dairy in business for profit would have paid employees to guard a gar- 
bage truck, as outlined above, if it had been loaded only with refuse. 

In summary, the evidence as to the garbage truck shows that (i) the 
Market Administrator believed that petitioner’s records prior to 1975 
were in the garbage truck (l'r. 259, 262, 676, 1386-87), (ii) two of the 
Market Administrator’s auditors and two State officials attempted to 
look at the contents of the garbage truck, but were not permitted to do 
so, and (iii) the petitioner’s employees engaged in highly suspicious con- 
duct to prevent the Market Administrator’s employees from observing 
the dumping of the garbage truck. 


12. Judge Liebert relies on the fact that the fire took place several months before the 
Market Administrator evidenced any interest in the pre-1975 records (Initial Decision, 
p. 14), but that is of no consequence. Petitioner is not accused of starting the fire to destroy 
records. In fact, as shown below, I infer that the records were not in the barn when it 
burned. Furthermore, in view of petitioner’s fraudulent failure to report many sales, it is 
not surprising that petitioner took some action (such as notifying State officials that its 
records were burned) so that petitioner could subsequently contend that its records were 
destroyed. 
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Notwithstanding these circumstances, set forth on the record by five 
government witnesses (Tr. 259-74, 674-92, 1293-96, 1306-10, 
1386-90), neither Mr. Sisco nor any of the employees involved in the 
movement or “protection” of the garbage truck testified. Mr. Sisco knew 
whether petitioner’s records were in the garbage truck, and the other 
employees knew what instructions they had received as to preventing 
the Market Administrator’s auditors from observing the dumping of the 
garbage truck. The failure of Mr. Sisco or petitioner’s employees in- 
volved in the garbage truck episode to testify gives rise to the strong in- 
ference that their testimony would have been adverse to petitioner. 

In reaching a conclusion as to whether petitioner deliberately de- 
stroyed its pre-1975 records, in addition to the circumstances referred to 
above (relating to the post-fire audit during which 1974 records were 
available, and the petitioner’s failure to adduce testimony as to the sus- 
picious garbage truck evidence), it is also relevant to consider the facts 
that (i) petitioner failed to report to the Market Administrator large 
sales of milk; (ii) Mr. Sisco repeatedly lied to the Market Administrator's 
auditors as to the types of customers served by petitioner’s various units 
and subsidiaries; and (iii) during the audit conducted in September and 
October 1975, Mr. Sisco told the Market Administrator’s auditors that 
he was giving them all his sales records for the first seven months of 
1975, but all of the records of the unreported sales in those months were 
omitted from the records supplied during that audit. 

Based on all the facts and circumstances outlined above, I infer that 
petitioner deliberately and fraudulently destroyed its sales records prior 
to 1975. 

This inference is reached without giving any weight to the anonymous 
letters stating that De Graaf placed 10 years of records in its garbage 
truck (Finding 13 (b) ). However, if the facts upon which I have relied 
were not sufficient to draw the inference that petitioner deliberately and 
fraudulently destroyed its sales records, I would place some reliance on 
the anonymous letters. 

Ordinarily, anonymous letters would be entitled to no weight since the 
author is unknown," and there would be no basis for judging the reliabil- 
ity of the letters. In this case, however, a great deal of the information 
supplied in the anonymous letters was verified (see Finding 8 (b) and 


13. The mere fact that the author of the anonymous letters is not available for cross- 
examination is not decisive since responsible hearsay is admissible in an administrative 
proceeding notwithstanding the fact that cross-examination is not possible. Jn re Thornton, 
38 Agric. Dec. 1425, 1435 (remand order), final decision, 38 Agric. Dec. 1539 (1979); In re 
Maine Potato Growers, Inc., 34 Agric. Dec. 773, 791-92 (1975), affd, 540 F.2d 518 (1st 
Cir. 1976); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1894 (1974), affd, 524 F.2d 
1255 (5th Cir. 1975). 
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(c) ). For example, one of the anonymous letters stated accurately to the 
hundredth of a cent the unit price petitioner charged Wolfson Market 
for milk during the week ending October 18, 1975 (Finding 8 (b) )."* 
Since evidence independent of the anonymous letters verified many 
facts stated in the letters, they have some degree of reliability. 

But even though the anonymous letters contain many facts that were 
later verified, the letters relating to the garbage truck would have been 
highly unreliable if they had been received after the garbage truck had 
been dumped, since it is obvious that the anonymous letter writer was 
trying to cause trouble for petitioner, and the writer’s credibility is un- 
known. But the anonymous letters were received in advance of the 
dumping of the truck, and the writer repeatedly urged the Market Ad- 
ministrator to look in the garbage truck and not let it leave the yard 
(Finding 13 (b) ). The writer knew that his or her credibility with the 
Market Administrator would be destroyed if the Market Administrator 
looked in the truck and found no records there. 

In view of (i) the receipt of the anonymous letters as to the hidden rec- 
ords before the dumping of the garbage truck, (ii) the verification of 
much of the other information in the anonymous letters, and (iii) the 
other facts (not involving the anonymous letters) referred to above upon 
which I have relied to infer that petitioner deliberately and fraudulently 
destroyed its records prior to 1975, I would, if necessary, give some cor- 
roborating weight to the anonymous letters.’® 

My findings and conclusions as to petitioner’s fraudulent conduct are 
contrary to those of Judge Liebert. Customarily I give great weight to 
Administrative Law Judges’ findings because they have the opportunity 


14. In addition to the verified information referred to in Finding 8 (b) and (c), the writer 
of the anonymous letters correctly knew that sales to Wolfson and Tony’s Pickle Barrel 
were “not run on IBM” (Ex. 4G); that Mr. Sisco “is going to tell MA his records got burned 
in the fire he had last year” (Ex. 4 (H), which was received November 17, 1975, before Mr. 
Sisco told the Market Administrator’s auditors that his records were destroyed in a fire, 
i.e., the records prior to 1974 were not requested until the second audit, which began on 
November 17, 1975 (Tr. 229) ); that petitioner had told the State officials his records were 
burned (Ex. 4 (M) ); that Mr. Sisco had told the Market Administrator’s auditors that he 
was going hunting for two weeks (Ex. 4 (P) ) [The actual statement in the anonymous letter 
is: “He did not go hunting for 2 weeks — He just wanted time to change his records at 
home,” which would make sense only if the writer knew that the auditors were delayed for 
two weeks because Mr. Sisco said he was going hunting (Tr. 229-39, 666-67, 673) ]; that 
petitioner was using Murray Hammerman in connection with his problems with the 
Market Administrator (Ex. 4 (B) ); and that petitioner is “using Howard Stern a Paterson 
lawyer” (Ex. 4 (P) ). 

15. This would require that I reverse Judge Liebert’s ruling limiting the anonymous let- 
ters to showing what triggered the Market Administrator's investigation. 
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to see and hear the witnesses testify.'* But here, neither Mr. Sisco nor 
anyone else who was in a position to know whether petitioner’s conduct 
was fraudulent testified. Furthermore, my findings and conclusions are 
largely based on inferences from admitted facts. The totality of the facts 
and circumstances in this case compel me to conclude that petitioner’s 
conduct was satiated with fraud. 

In view of petitioner’s fraudulent failure to report its sales, its fraudu- 
lent failure to make its complete sales records available for audit and its 
fraudulent destruction of records, the Market Administrator was justi- 
fied in attempting to make a reasonable determination or projection as 
to petitioner’s total sales during the relevant period. Petitioner has no 
grounds for complaining about some imprecision in the Market Adminis- 
trator’s calculations when petitioner’s fraudulent conduct prevented the 
Market Administrator from determining petitioner’s obligations with 
precision. Petitioner’s fraudulent conduct and deliberate concealment of 
facts also avoid the usual 2-year limitation period as to adjustments to a 
handler’s obligations under a milk order (7 C.F.R.§ 1000.6 (c) ). 

However, I agree with Judge Liebert that the Market Administrator’s 
projections based on the volume capacity of milk containers purchased 
by petitioner are fatally defective. Judge Liebert was primarily con- 
cerned with the fact that the container method does not give petitioner 
credit for containers damaged during bottling operations. Judge Liebert 
found that approximately 10% of petitioner’s containers were not filled 
with milk, but were rendered unusable due to poor storage or inefficient 
operation of the packaging machine. Also, some containers which were 
involved in returns of dumped packaged milk were not related to sales. 

Although this would cause petitioner’s sales to be overstated by the 
amount of the wasted containers, most, if not all, of the overstatement 
from this cause was offset by the fact that under the Market Adminis- 
trator’s computations, the petitioner was charged with extra sales for 
any particular month only to the extent that they exceeded its reported 
shrinkage for that month. To illustrate this point with an oversimplified 
example, if petitioner reported sales of 1,100 units and had shrinkage of 
50 units, and the Market Administrator determined, based on the con- 
tainer method, that petitioner’s sales were actually 1,300 units, or 200 
units more than reported, petitioner would have been charged with only 
150 additional units, i.e., the excess over the shrinkage (Tr. 1090-96). 


15a. E.g.,In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); Jn re Martin, 40 
Agric. Dec. 246, 248-49 (1981); In re Crowder, 40 Agric. Dec. 33, 34 (1981); In re Thorn- 
ton, 38 Agric. Dec. 1425, 1426-28 (remand order), final decision, 38 Agric. Dec. 1539 
(1979); In re Unionville Sales Co., 38 Agric. Dec. 1207, 1208-09 (1979) (remand order), 
final decision, 40 Agric. Dec. 736 (1981); In re National Beef Packing Co., 36 Agric. Dec. 
1722, 1736 (1977), aff d, 605 F.2d 1167 (10th Cir. 1979). 
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Petitioner’s bottling operation was extremely inefficient, resulting in 
a large amount of actual shrinkage (Tr. 1780-1811, 1827-39, 1847-50, 
2125). Since petitioner’s large milk losses in its bottling operation were 
subtracted from the additional sales determined under the container 
method, most or all of the overstatement of petitioner’s sales resulting 
from wasted containers was offset by subtracting the shrinkage from 
the additional sales. 

However, Judge Liebert also relied on more serious flaws in the con- 
tainer method of reconstructing petitioner’s sales. Petitioner’s actual 
sales varied from month to month and from season to season, but the 
container method arrives at the same monthly average container volume 
which was used for each month in the year, varying only by the number 
of days in the month. 

Moreover, the container average was not used to determine peti- 
tioner’s sales for all months, but only for those months in which peti- 
tioner reported fewer sales than the container average. When peti- 
tioner’s reported sales were higher than the container average, the 
higher reported figure was used, without giving petitioner any credit to 
be applied towards other months when petitioner’s reported sales were 
less than the container average. I agree with Judge Liebert that these 
flaws in the container method prevent its use in the manner applied 
here.*® 

Judge Liebert also held that the chemical analyses of petitioner’s pack- 
aged milk (Finding 15) did not support the Market Administrator’s 
treatment of petitioner’s skim milk powder as all used in reconstitution 
rather than in fortification of milk. Although the issue is very close, I 
agree with Judge Liebert’s conclusion that petitioner’s reported usage of 
powder for fortification should not be changed by the Market Adminis- 
trator. 

There are a number of problems in connection with the chemical 
analyses relied on by the Market Administrator. First, the samples were 
selected during only a limited period of time and in limited numbers. In 
addition, during much of the period involved in the sampling process, 
petitioner was receiving bulk milk from other handlers, which was not 
tested.’ There is also a problem in that petitioner’s producers could have 
been adding water to the milk they supplied to petitioner. However, this 
problem is greatly diminished by the fact that tests taken of the milk 
supplied to petitioner by its producers in October 1975 indicate that the 


16. This is not to be construed as an indication that the Market Administrator could not 
use a container method of projecting sales if done properly. 

17. This problem is diminished to some extent by the fact that the tests during the 
period when petitioner was not receiving bulk milk from other handlers are consistent with 
the tests while petitioner was receiving bulk milk from other handlers. 
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producers were not responsible for the adverse results of the tests of 
petitioner’s packaged milk. 

Although it is certain from this record that petitioner did not fortify 
all its 2% and skim milk to the extent claimed, and that some of such 
milk was not fortified at all, it is not possible to make a reasonable esti- 
mate as to how much of the powder petitioner claimed was used in forti- 
fication was actually used in making reconstituted skim milk. 

For the foregoing reasons, I agree with Judge Liebert that the method 
used by the Market Administrator to compute petitioner’s additional 
obligations for the period July 1968 through December 1975 is faulty. 

However, I believe that it is possible to determine petitioner’s obliga- 
tions for that period with sufficient reliability to be reasonable, under 
the circumstances. 

I would begin the determination by ascertaining as precisely as 
possible petitioner’s additional obligations for 1975, using petitioner’s 
known unreported sales for 1975 totaling 1,813,108 pounds (Ex. 51), 
and adjusting the known unreported sales as appropriate. 

Assuming that petitioner used all of its reported skim milk powder for 
fortifying its packaged milk, as petitioner claims, the milk used to 
produce petitioner’s unreported 1975 Class I sales had to come from 
milk or other skim milk powder surreptitiously purchased by petitioner, 
unless, of course, petitioner really did not fail to report the utilization of 
all its milk, but merely reported incorrectly the 1,813,108 pounds as 
shrinkage rather than sales.'* To illustrate this latter theoretical possi- 
bility with an oversimplified example, if petitioner had actual sales of 
1,000 units and shrinkage of 50 units, but erroneously reported sales as 
950 units and shrinkage as 100 units, petitioner would have paid all its 
obligations, since it would have overpaid for 50 units of shrinkage (at the 
Class I price) and underpaid for 50 units of sales (at the Class I price).’® 

However, for four separate reasons, I infer that petitioner’s unre- 
ported 1975 sales came from milk or powder surreptitiously purchased 
by petitioner, and that the shrinkage reported by petitioner in 1975 was 
actual shrinkage resulting from the packaging of its reported sales. 

First, Mr. Hammerman testified that he called Mr. Sisco’s attention to 
petitioner’s unusually high shrinkage and Mr. Sisco said that “he knew 


18. Theoretically, petitioner could have used water to produce some of its unreported 
sales, but petitioner vigorously denies this (Tr. 2020). Hence that leaves milk or powder 
surreptitiously obtained as the only possible source of the milk used to produce petitioner's 
unreported sales. But even if petitioner had used water, under the Order petitioner would 
have paid the Class I price for the water where there was an overage, i.e., more utilization 
than receipts. 

19. Petitioner’s reported shrinkage is much higher than that of most dairies, ranging 
from 1.5% to 9.4% of its sales (Tr. 2115, 2124-25). 
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they were running a pretty lousy plant” and “implied that [there] was 
something wrong in the plant” (Tr. 2125). Mr. Sisco’s explanation is en- 
titled to weight. 

Second, other evidence in the record confirms the fact that petitioner’s 
plant was operated very inefficiently with poor help (Tr. 1780-1811, 
1827-39, 1847-50). This supports Mr. Sisco’s explanation to Mr. 
Hammerman as to the reason for petitioner’s high shrinkage. 

Third, Mr. Sisco did not testify in this proceeding. He was the person 
who was in the best position to know whether petitioner’s unreported 
sales were actually included in petitioner’s reported shrinkage. Since he 
did not testify, I infer that his testimony would have been adverse. That 
is, I infer that his sworn testimony would have confirmed his unsworn 
statement to Mr. Hammerman that the high shrinkage was because of 
inefficiencies in the plant (rather than because the reported shrinkage 
included unreported sales). 

Fourth, a comparison of petitioner’s reported shrinkage and known 
unreported sales in 1975 indicates that the reported shrinkage was 
shrinkage actually associated with petitioner’s reported sales, and did 
not include petitioner’s unreported sales. Petitioner’s reported shrinkage 
and known unreported sales in 1975 were as follows (Ex. 51): 


PETITIONER'S REPORTED SHRINKAGE 
AND KNOWN UNREPORTED SALES, 1975 


Known 
Reported Unreported 
Shrinkage Sales 

Pounds Pounds 

January 143,122 126,007 

February 145,791 133,433 

March 161,630 166,275 

April 243,829 175,448 

May 242,446 170:272 

June 124,697 174,889 

July 89,551 409,991 

August 120,817 421,015 

September 276,423 35,778 
October 252,207 — 
November 280,466 _ 
December 81,700 _ 


Total 2,162,679 1,813,108 


These figures are portrayed graphically in the following chart: 
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Comparison of Reported Shrinkage and Known 
Unreported Sales, DeGraff Dairies, Inc., 1975 


Pounds 
500,000 
—— Reported Shrinkage 


---Known Unreported Sales 
400,000 


300,000 


Mar. May July 
Source: Exhibit No. 51 
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Petitioner argues that its total reported shrinkage in 1975 was large 
enough to account for its unreported sales (Appeal Br. 23; Original Br. 
54-55). Although petitioner’s total reported shrinkage in 1975 was 
2,162,679 pounds, which is larger than its known unreported sales of 
1,813,108 pounds (Ex. 51), petitioner’s reported shrinkage and known 
unreported sales must be considered on a monthly basis. Annual shrink- 
age figures which could account for annual unreported sales are no more 
help to petitioner than normal annual rainfall is to a farmer whose crop 
is ruined by too much rain during planting season and too little rain dur- 
ing the growing season. 

Petitioner also argues that there are only four months in 1975 when 
its reported shrinkage was not large enough to have accounted for the 
unreported sales, March, June, July and August. This is true, but it ig- 
nores other decisive facts. 

As the chart illustrates, petitioner’s highest reported shrinkage 
occurred during September, October and November, when petitioner’s 
known unreported sales were at their lowest or nonexistent. Specifically, 
in November 1975, when there were no known unreported sales, peti- 
tioner’s reported shrinkage was 280,466 pounds, the highest for the 
year. Since there were no known unreported sales that month, none of 
this shrinkage resulted from having unreported sales erroneously classi- 
fied as shrinkage.” 

Similarly, in October 1975, when there were no known unreported 
sales, petitioner’s reported shrinkage was 252,207 pounds, which is close 
to the highest reported shrinkage for the year and higher than the re- 
ported shrinkage during months when there were large unreported 
sales. 

Also in September 1975, when the known unreported sales were only 
35,778 pounds, the reported shrinkage was 276,423 pounds, the second 
highest shrinkage reported for the year. 

These three consecutive months, September, October and November, 
where petitioner’s reported shrinkage was at its highest for the year and 
petitioner’s known unreported sales were at their lowest or nonexistent, 
strongly indicate that petitioner’s reported shrinkage was actual shrink- 
age resulting from petitioner’s inefficient plant operations, and that 
petitioner’s reported shrinkage did not include unreported sales. 

Conversely, during July and August 1975, when petitioner’s known 
unreported sales were the highest, 409,991 pounds and 421,015 pounds, 
respectively, petitioner’s reported shrinkage was almost at the lowest 
level, viz., 89,551 pounds and 120,817 pounds, respectively. This, too, 


20. Theoretically there could have been large additional unreported sales in November, 
not discovered by the Market Administrator, but petitioner does not suggest this, and 
there is no basis for such an inference. 
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indicates that petitioner’s high reported shrinkage did not result from 
petitioner’s erroneous inclusion of unreported sales as shrinkage, since if 
petitioner were actually accounting for all its milk, but erroneously ac- 
counting for unreported sales as shrinkage, its shrinkage in July and 
August would have been the highest instead of nearly the lowest. 

Considering all of the circumstances referred to above, I infer that 
petitioner’s reported shrinkage was actual shrinkage associated with 
petitioner’s reported sales,”' resulting from inefficient plant operations, 
and that petitioner surreptitiously obtained milk or powder which is 
used to produce all of its unreported sales. 

In order to determine how much milk or powder was surreptitiously 
obtained by petitioner, we can begin with petitioner’s known unreported 
sales in 1975, which total 1,813,108 pounds (Ex. 51). However, I infer 
that a small amount of unreported sales were not discovered by the 
Market Administrator, in view of the large volume of milk involved in 
the known unreported sales, the large number of customers involved in 
the known unreported sales, the large number of possible customers for 
unreported sales who were not contacted, and the testimony by the 
Market Administrator’s auditors that they were not confident they 
found all the unreported sales (Findings 9 (b) and 11, supra). According- 
ly, the known unreported sales should be increased by a relatively minor 
amount, viz., 5%, or 90,655 pounds, to cover any undiscovered sales. 
This amount should be allocated equally to each of the 12 months in 
1975, or 7,554 pounds per month, to arrive at the total unreported sales 
for each month in 1975. 

Since we know that there is some shrinkage associated with the bot- 
tling of milk by any handler, we know that petitioner had to obtain more 
milk or powder surreptitiously than the total unreported sales for each 
month in 1975. In order to estimate the amount of shrinkage each 
month in 1975 associated with petitioner’s total unreported sales for the 
month, the same percentage of shrinkage for that month reported by 


21. Mr. Hammermann suggested the possibility that petitioner’s shrinkage could have 
been unusually high, in part, because of inventory errors. But, Mr. Sisco did not suggest to 
Mr. Hammermann that petitioner had any inventory problems (Tr. 2114); rather, Mr. Sisco 
attributed the high shrinkage to plant inefficiencies (Tr. 2125). Also, since petitioner ships 
most of its milk products daily (Tr. 2111-13), its employees would not have difficulty in 
counting its inventory accurately. Although an occasional error could occur either in count- 
ing or in recording inventory, errors could not account for petitioner's unusually high 
shrinkage over an extended period of time. In addition, even if petitioner underreported its 
inventory and overstated its shrinkage, correspondingly, that would have no bearing on 
this case. That is, petitioner still would not have paid its obligations for the milk used to 
produce its unreported sales. Furthermore, it would have no bearing on the equities of the 
case since any erroneous reporting of inventory as shrinkage in one month would likely be 
offset the following month (i.e., the closing inventory for one month is used as the opening 
inventory for the following month). 
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petitioner for its reported sales should be applied to petitioner’s total un- 
reported sales. In other words, I infer that the shrinkage associated with 
petitioner’s total unreported sales was the same proportionate amount 
as the shrinkage associated with petitioner’s reported sales for each 
month during 1975, and the amount of milk or powder petitioner sur- 
reptitiously received should be increased each month by the amount of 
shrinkage associated with the total unreported sales for the month. 

The foregoing steps give us a reasonable estimate of the amount of 
milk or powder petitioner surreptitiously received each month in 1975. 
Since all of petitioner’s unreported sales were Class I sales, all of peti- 
tioner’s surreptitious receipts should be priced on the basis of Class I 
sales, and the shrink should be priced as the Order provides (i.e., all or 
almost all Class I). 

This method, in effect, increases petitioner’s receipts each month in 
1975, and increases its Class I sales and shrinkage for each month in 
1975, and prices its increased receipts on the basis of Class I sales and al- 
locates its shrinkage to Class I.” 

Since petitioner’s fraud prevents us from knowing whether petitioner 
surreptitiously obtained powder or milk to produce its unreported Class 
I sales, and neither Mr. Sisco nor anyone else who knows testified, it 
should be assumed that it obtained whatever product results in the larg- 
est obligation.”* The appropriate obligations for Administrative Assess- 
ments will also have to be determined using these same figures. 

The foregoing additions to petitioner’s receipts and shrinkage should 
not be made for a particular month in which they would reduce the 
obligation that would otherwise be determined on the basis of the in- 
creased sales alone (j.e., known unreported sales increased by 5%). For 
example, the approximate additional obligation owed for July 1975 on 
the basis of the known unreported sales alone is approximately $30,954 
(Ex. 51). If we were to increase petitioner’s receipts for that month, as 
outlined above, we would probably reduce petitioner’s obligation for the 
month.” 

The reason why petitioner’s net obligation for a particular month 
might actually be reduced by increasing petitioner’s receipts is because 
of the overage provisions of the Order. Under the Order, if petitioner has 


22. This assumes that all of the shrink will be allocated to Class I. 

23. I assume that this would be powder, since for powder petitioner’s net obligation 
would be the difference between the Class I and Class II prices, whereas for milk, peti- 
tioner’s net obligation would be the difference between the Class I and the blend prices paid 
to producers. See generally Vetne, “Federal Marketing Order Programs,” in 1 Agricultural 
Law § 2.33 (J. Davidson ed. 1981). 

24. The figures needed to make the computation are in Exhibit 2, which I have not seen 
because it is filed in the Market Administrator’s office. 
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an overage, l.e., more utilization than receipts (not accounted for by in- 
ventory changes), petitioner’s additional net obligation is the Class I 
price (which might be, e.g., $9.57 (Ex. 22) ) multiplied by the overage, 
whereas if petitioner’s receipts were increased so as to eliminate the 
overage, petitioner’s additional net obligation would be the difference 
between the Class I and Class II prices (which might be, e.g., only $3.17 
(Ex. 22) ) multiplied by the additional receipts.” 

Although petitioner will undoubtedly complain about increasing its re- 
ceipts in some months and not others, there is no reasonable basis for the 
complaint. We are forced by petitioner’s fraud to make a reasonable esti- 
mate of petitioner’s additional obligations. This requires us to increase 
petitioner’s receipts in some months. But where petitioner has an over- 
age, which is highly penalized by the Order (to induce handlers to report 
accurately), there is no basis for increasing petitioner’s receipts so as to 
eliminate the overage penalty provided for in the Order. 

When petitioner’s total additional obligations to the producer settle- 
ment fund and for administrative assessments for 1975 have been deter- 
mined as outlined above, the amount by which petitioner underreported 
its obligations in 1975 can be determined (as a percentage figure). 

In order to determine petitioner’s additional obligations for the period 
July 1968 through December 1974, I infer that petitioner underreported 
during the earlier years in the same relative amount as determined for 
1975. In other words, if petitioner underreported in 1975 by 10%, I infer 
that petitioner underreported in each of the preceding years by 10%, 
and surreptitiously received the milk or powder used to produce the un- 
reported sales.” 

This inference is based on the facts that (i) some known unreported 
sales were made in 1974 (Findings 9-12, supra), and some (to Wolfson 
Market) as early as 1966,”’ and (ii) the Market Administrator’s adjust- 
ments were based on his determination that petitioner underreported 


25. If petitioner’s overage obligation was originally determined on the basis that its re- 
ported powder was reconstituted, which would reduce its obligation (see Tr. 376-87; Ex. 
23), it should be redetermined, since the Market Administrator’s determination as to recon- 
stitution of reported powder has been set aside. 

26. The determinations for the earlier years will not have to be computed month by 
month, as is generally done in audit adjustments, but, rather, year by year, since a yearly 
projection is as likely as a monthly projection to reflect petitioner’s additional monthly 
obligations from July 1968 through December 1974. This method is admittedly imprecise, 
put petitioner is in no position to complain about some degree of imprecision when preci- 
sion is impossible solely because of petitioner’s fraud. 

27. The only unreported sales prior to 1974 that were discovered involved sales to Wolf- 
son Market, which began in 1966, but there were no good records kept by the State or any- 
one else to enable the Market Administrator to make any reasonable attempt to discover 
the unreported sales in the earlier years. 
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sales dating back to July 1968, and, although petitioner has the burden 
of proof, neither Mr. Sisco nor anyone else familiar with what actually 
happened testified that petitioner’s underreporting was less during the 
earlier years (from July 1968 to December 1974) than in 1975.2” 

Accordingly, the Market Administrator should recompute petitioner’s 
obligations from July 1968 through December 1975 in accordance with 
the views set forth herein, and file an explanation of the new computa- 
tions with respondent’s brief relating to the tentative decision filed here- 
in. 

After those computations are made, the Market Administrator should 
add the other relatively minor audit adjustments made during the rele- 
vant period which do not involve the container method or reclassifica- 
tion of reported skim powder held erroneous herein.” 

Considering the equities of the case, aside from any applicable legal 
principles, if the foregoing determinations result in charging petitioner 
with obligations greater than would have been determined if the actual 
facts were known with precision, petitioner is paying no interest on its 
obligations until the date of the final administrative decision in this case 
and, therefore, in practical effect, petitioner will likely profit substan- 
tially from its fraud, even if its obligations are overstated. 

In other words, as of July 1981, petitioner has had the use of money 
owed under the Order for 5 1/2 to 13 years. An investment for that 
length of time at interest rates readily available over the period would 
have yielded sufficient revenue to pay a great part of petitioner’s obliga- 
tions, leaving petitioner with a great part of the principal. In addition, 
petitioner will be paying its obligations in dollars that have been greatly 
reduced in value through inflation. 

Considering all the circumstances, it is quite likely that petitioner 
would profit substantially from its fraud even if its obligations were to 
be overstated substantially. (I believe this reveals a serious gap in the 
Order provisions that should be corrected). However, there is no reason 
to believe that petitioner’s obligations have been overstated at all. 


27a. Since the known unreported sales date back to 1966, the record would have sup- 
ported adjustments as far back as 1966. The Market Administrator chose July 1968 as the 
starting point presumably because that is the effective date of a major amendment to the 
Order changing the “method of accounting for milk from the ‘butterfat equivalent’ method 
to a method of accounting for skim milk and butterfat separately.” In re Weissglass Gold 
Seal Dairy Co., 32 Agric. Dec. 1004, 1056 (1973), affd, 369 F. Supp. 632 (S.D. N.Y. 1973). 
As a result of that amendment, for the first time a handler had to account completely for 
powder (Tr. 1184-85). 

28. Respondent’s appeal brief, p. 26, asserts that the miscellaneous audit adjustments 
total $40,168.57. However, this issue was abandoned by respondent at the oral argument 
before the Judicial Officer (Oral Argument 16-17), and is, therefore, no longer in the case. 
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Two final matters should be mentioned for the guidance of counsel in 
future cases. First, during the hearing, material was placed on a black- 
board so that the Administrative Law Judge could better understand the 
testimony. If that is done in future cases, a copy of the material placed 
on the blackboard should be included as an exhibit so that persons re- 
viewing the record can more easily understand the testimony. 

Second, respondent’s appeal brief, page 24, states that “[djuring no 
portion of the relevant period . . . did petitioner have enough skim milk 
available for such standardization in addition to the reported uses, and 
the only logical source for the additional ‘skim’ needed is reconstitution.” 
That statement is presumably based upon Exhibit 2, which consists of 
boxes of data received in evidence but stored in the Market Administra- 
tor’s office. However, the material in Exhibit 2 is not particularly helpful 
in the absence of an exhibit analyzing the data. Such an exhibit should 
generally be introduced through a witness rather than a brief.” 


FURTHER CONCLUSIONS SUBSEQUENT TO 
TENTATIVE DECISION 


In respondent’s brief in response to the tentative decision, respondent 
states that “the original audit adjustments issued by the Market Ad- 
ministrator based on the container method of sales reconstruction are 
fully in accordance with law, if appropriate and limited modification of 
such adjustments to account for container waste or loss and for season- 
ality are made” (Brief 3-4), but agrees, nonetheless, that the method set 
forth in the tentative decision for determining petitioner’s additional 
obligations “is sufficiently reliable to be reasonable under the circum- 
stances” (Brief 4). The Market Administrator’s calculations based on the 
procedure outlined in the tentative decision are attached to respondent’s 
brief. 

The Market Administrator calculated petitioner’s total undisclosed re- 
ceipts for each month in 1975 (except March, June, July and August) by 
adding (i) petitioner’s known unreported sales (see p. 42, supra), (ii) an 
additional 5%, or 7,554 pounds (see pp. 42-43, supra), and (iii) the addi- 
tional shrinkage associated with the total unreported sales (see p. 43, 
supra).*° These figures are as follows: 


29. Respondent’s argument also overlooks petitioner’s testimony that not all milk was 
standardized when there was not sufficient skim available. 

30. Pursuant to the tentative decision, pp. 44-45, additional shrinkage and undisclosed 
receipts were not computed for March, June, July and August because to do so would have 
reduced petitioner’s obligations otherwise determined under the “overage” provisions of 
the Order on the basis of petitioner’s known unreported sales (increased by 5%). 
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Petitioner's Total Undisclosed Receipts in 1975 


Known Additional Shrinkage Total 
Unreported 5% Associated Undisclosed 
Sales With Total Receipts 
Unreported 
Sales 


(pounds) (pounds) (pounds) (pounds) 


126,007 7,554 6,469 140,030 
133,433 7,554 8,080 149,067 
166,275 7,554 0 0 
175,448 7,554 16,658 199,652 
170,272 7,554 15,098 192,924 
174,889 7,004 0 
409,991 7,004 0 
421,015 7,054 0 
35,778 7,004 
0 7,504 586 
0 7,554 
0 7,554 








1,813,108 90,648 





The total undisclosed receipts for each month of 1975 were then 
priced under Order No. 2 as skim milk powder used to produce Class I 
sales and as shrinkage allocated to Class I (see pp. 43-44, supra), except 
for the the months of March, June, July and August. Petitioner’s addi- 
tional obligations for those four months were determined by applying 
the “overage” provisions of the Order to petitioner’s known unreported 
sales (increased by 5%) (see pp. 44-45, supra). 

Petitioner’s additional net pool obligations computed in that manner 
for each month in 1975 are as follows: 


Petitioner's Additional Net Pool Obligations for 1975 


Jan. $ 3,678.44 
Feb. 4,369.12 
Mar. 825.82 
Apr. 5,530.36 
May 4,861.69 
June 6,433.47 
July 31,570.90 
Aug. 29,816.37 
Sep. 749.16 
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Oct. 134.86 
Nov. 165.45 
Dec. 171.38 


$88,307.02 


Petitioner’s additional administrative assessment obligation for each 
month in 1975, except for March, June, July and August, was calculated 
by multiplying the total undisclosed receipts for the month by the ap- 
plicable administrative assessment rate provided in the Order. For 
March, June, July and August, the additional administrative assessment 
was computed on the basis of the known unreported sales, plus 5%. Peti- 
tioner’s additional administrative assessment obligations computed in 
that manner are as follows: 


Petitioner's Additional Administrative Assessment Obligations for 1975 


Jan. $ 48.93 
Feb. 44.72 
Mar. a.00 
Apr. 59.92 
May 57.88 
June 17.32 
July 98.40 
Aug. 92.32 
Sep. 14.23 
Oct. 

Nov. 

Dec. 


$437.39 


Petitioner’s additional obligations for the period July 1968 through 
December 1974 were determined by inferring that petitioner underre- 
ported in those years by the same percentage amount as in 1975 (see pp. 
46-47, supra). The percentage of increase in net pool obligations for 
1975 was calculated by the Market Administrator at 3.888096%, and 
the percentage of increase in administrative assessments for 1975 was 
calculated at 6.087993%. Applying those percentages to the period July 
1968 through December 1974 results in the following additional obliga- 
tions: 
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Petitioner’s Additional Obligations 
July 1968 through December 1974 
Increased Increased 
Net Pool Administrative 
Obligations Assessments 


$ 31,772.86 $ 150.28 
78,612.32 382.81 
103,279.22 686.64 
48,508.94 287.21 
29,430.91 195.31 
48,719.11 251.29 
74,535.75 426.42 


$414,859.11 $2,379.96 

Adding petitioner’s 1975 additional obligations to these figures results 
in total additional net pool obligations of $503,166.13 and administra- 
tive assessments of $2,817.35. 

For the period April 1971 through December 1974, the relevant per- 
centages (3.888096% and 6.087993%) were applied directly to the peti- 
tioner’s original net pool obligations and administrative assessments. 
However, for the period July 1968 through March 1971, the petitioner 
reported only receipts from other pool plants and no receipts of producer 
milk. Hence for the period July 1968 through March 1971, no adminis- 
trative assessments applicable to petitioner were originally determined 
for those months, and petitioner’s net pool obligation originally deter- 
mined for those months was either zero, or a trifling amount. (The net 
pool obligations and administrative assessments relating to petitioner’s 
sales during those months were paid by the pool plants supplying peti- 
tioner, with the net pool obligations determined by the usage reported 
by petitioner.) Accordingly, for the months of July 1968 through March 
1971, the relevant percentages (3.888096% and 6.087993%) were ap- 
plied to the net pool obligations and administrative assessments deter- 
mined with respect to the milk involved in petitioner’s reported sales 
during those periods, as reduced sua sponte by the Market Administra- 
tor. 

The Market Administrator’s reduction is explained as follows (Re- 
spondent’s Brief 6-7): 


While under the JO’s directive the Market Administra- 
tor would have been justified in pricing all the milk or pow- 
der surreptitiously received by petitioner as if it were pro- 
ducer milk and not milk or powder received from other 
pool plants for the period July 1968 through March 1971, 
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the Market Administrator computed all net pool and ad- 
ministrative obligations on same receipt basis for those 
months as reported by petitioner in 1975, e.g., 70.38130% 
of the all receipts for those months were deemed to be 
producer milk for which petitioner would have incurred a 
pool obligation and the remaining 29.61860% of all re- 
ceipts were deemed to be receipts from other pool plants 
for which petitioner would not have incurred a pool obliga- 
tion. The need for such apportionment of receipts becomes 
apparent when a review of petitioner’s originally audited 
net pool obligation (Sch. 4, Col. 1) shows that for the 
period July 1968 through March 1971 petitioner had no 
net pool obligation on receipts of producer milk because it 
reported only receipts from other pool plants and no re- 
ceipts of producer milk. Again, because of the fraudulent 
conduct of petitioner in its concealment and ultimate de- 
struction of its pre-1975 records, it is impossible to accu- 
rately determine to what extent petitioner surreptitiously 
received producer milk during the July 1968 through 
December 1975 period, and particularly during the months 
of July 1968 through March 1971. Accordingly, based on 
the JO’s directive to apply the same percentage increase in 
receipts and obligations to the 1968-1974 period as was 
applied in the base year 1975, the Market Administrator is 
justified in applying the same apportionment of receipts to 
producer milk and plant milk for the period July 1968 
through March 1971 as was determined and applied for 
the base year 1975. Obviously, such a determination re- 
sults in smaller increases in net pool obligations and for ad- 
ministrative assessments than might otherwise occur if all 
petitioner’s receipts were deemed receipts of producer milk 
but such determination clearly establishes that the Market 
Administrator’s reconstruction of petitioner’s receipts, 
sales and increased obligations is in no way punitive but, 
conversely, is a reasonable attempt, given the circum- 
stances of fraud and concealment, to arrive at a reasonably 
accurate reconstruction of petitioner’s receipts, sales and 
increased obligations. 


This treatment of the period July 1968 through March 1971 by the 
Market Administrator accurately correlates that period with 1975. The 
Judicial Officer would have directed the Market Administrator to follow 
this procedure, or one designed to reach the same result, in the tentative 
decision if he had been aware of the fact that petitioner reported only re- 
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ceiving milk from other pool plants from July 1968 through March 
1971. That information is undoubtedly revealed only in Exhibit 2, re- 
ferred to on page 49, supra, which consists of boxes of data stored in the 
Market Administrator’s office. 

Notwithstanding the fact that petitioner was reportedly handling only 
milk from other pool plants from July 1968 through March 1971, peti- 
tioner would have had the same motive to surreptitiously procure other 
milk or powder during that period as in 1975, and the Market Adminis- 
trator’s computations accurately reflect the same relative degree of 
underreporting during that period as has been determined for 1975. 

It is important to understand, as to this matter, that the same result 
for each portion of the period July 1968 through March 1971 could have 
been reached by determining the extent of petitioner’s underreporting in 
1975 compared to all the milk it reportedly handled in 1975 (/.e., pro- 
ducer milk on which petitioner paid the obligations plus milk from other 
pool plants which paid the pool obligations based on petitioner's re- 
ported usage), and applying that percentage to all the milk (from pro- 
ducers and other pool plants) petitioner reportedly handled during each 
portion of the period from July 1968 through March 1971." 

With respect to the Market Administrator’s calculations based on the 
procedure set forth in the tentative decision, petitioner was afforded an 
opportunity to demonstrate error in the calculations at the oral argu- 


31. The Market Administrator determined that petitioner’s 1975 underreporting was 
3.888096% of the milk it reportedly received from producers in 1975 (which was 
70.38130% of all petitioner’s reported receipts in 1975), and applied that percentage to 
70.38130% of all the milk reportedly received by petitioner during each portion of the peri- 
od from July 1968 through March 1971. The same result would have been reached by de- 
termining that petitioner’s 1975 underreporting was 2.736493% of its total reported re- 
ceipts (producer milk plus other pool plant milk) in 1975 (.03888096 x .703813). Multiply- 
ing petitioner’s total reported receipts (producer milk plus other pool plant milk) during 
each portion of the period from July 1968 through March 1971 by 2.736493% would 
produce the same results arrived at by the Market Administrator (see Oral Argument 
12-16). To illustrate this with an easy example (for those who have forgotten their high 
school mathematics), if petitioner reportedly received 100 pounds of milk in 1975, 60 
pounds (i.e., 60%, or .60) from producers on which it paid obligations and 40 pounds from 
other pool plants (on which it did not pay obligations), and had 3 pounds of known unre- 
ported sales, its 1975 underreporting was 3/60th (or 1/20th), or 5% (.05), of the producer 
milk on which petitioner paid 1975 obligations. Its 1975 underreporting (3 pounds) was 3% 
(.03) of all the milk (100 pounds) it reportedly handled in 1975 (.05 x .60 = .03). If in 1970 
petitioner reportedly handled half as much milk from each source as in 1975 (30 pounds 
from producers and 20 pounds from other pool plants, for a total of 50 pounds), and under- 
reported to the same extent in 1970 as in 1975, it would have underreported by 1 1/2 
pounds (.e., half of the 3 pounds underreported in 1975). That result (1 1/2 pounds) could 
have been obtained by multiplying the producer milk reportedly handled in 1970 on which 
petitioner paid obligations (30 pounds) by 5% (i.e., 30 x .05 = 1.5), or by multiplying all 
the milk reportedly handled by petitioner in 1970 (50 pounds) by 3% (i.e., 50 x .03 = 1.5). 
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ment before the Judicial Officer, but failed to do so. Specifically, the 
notice of oral argument states: 


If petitioner believes that the Market Administrator has 
erred in following the procedure referred to in the tenta- 
tive decision (except for decreasing the net pool obligations 
as referred to in respondent’s brief, pages 6-7), petitioner 
should demonstrate the error. The Market Administrator 
should, prior to the oral argument, make available to peti- 
tioner a member of his staff to go over the calculations 
with petitioner’s representative. If the Judicial Officer ad- 
heres to the views set forth in the tentative decision, the 
case could be remanded to the Administrative Law Judge 
for a further hearing with respect to the calculations, if 
necessary. 


Since petitioner failed to demonstrate any error in the calculations 
(Oral Argument 3, 21-24, 38-44, 49-52, 57-58, 64), there is no need to 
remand the case for a further hearing with respect to these computa- 
tions. In making the computations, the Market Administrator was mere- 
ly performing a ministerial function in accordance with specific direc- 
tions set forth in the tentative decision. 

Petitioner has the burden of proof in this proceeding, except with re- 
spect to fraud. Accordingly, if the case had been remanded to the Ad- 
ministrative Law Judge to put the calculations on the record through a 
witness, petitioner would have had the burden of proving that the 
calculations were erroneous. But since there should be no basis for a 
bona fide dispute as to the calculations, it would have been unreasonable 
to put the petitioner and the Department to the additional expense of a 
further hearing, with a delay of over a year (based on the prior history of 
this case and remands in other cases) in the absence of any reason to be- 
lieve that there is a bona fide dispute as to whether the Market Adminis- 
trator correctly performed the ministerial function required of him.* 


32. Cf. United Fruit & Vegetable Co. v. Director of the Fruit & Vegetable Division, No. 
81-1554 (8th Cir. Jan. 21, 1982), aff’g In re United Fruit & Vegetable Co., 40 Agric. Dec. 
396, 400-01 (1981) (court held that respondent was not denied due process when it was not 
granted a continuance until the FBI released its records; relying inter alia on the fact that 
the Administrative Law Judge granted respondent the opportunity to make an offer of 
proof to “present some evidence of some character to move [the question of relevance] out 
of the theoretical or hypothetical category,” but respondent did not make an offer 
“show[ing] the relevance of the seized records”). 

33. The record shows that the Market Administrator’s auditors did not rely merely on 
the fact that petitioner was awarded the contracts to deliver milk to the institutions, but 
visited every one of the establishments to be sure that the milk was actually from De Graaf 
Dairy (Tr. 590-93). 
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Petitioner contends in its brief in response to the tentative decision, 
pages 15-17, that the known unreported sales in 1975 (totaling 
1,813,108 pounds), which were taken from Exhibit 51, are not accurate. 
For example, petitioner asserts that “many of the institutional accounts 
though awarded to De Graaf Dairies for service were, legally, subcon- 
tracted out to other dairies for actual delivery of milk” (Brief 16).** How- 
ever, Exhibit 51, the source of the data, was furnished by petitioner (Tr. 
2096-2139), and was relied on by petitioner below and in its original 
brief on appeal. Therefore, petitioner is bound by the data. 

In its original brief in opposition to respondent’s appeal, filed April 20, 
1981, prior to the tentative decision, petitioner took the position that 
the container method of reconstructing its sales was not justified be- 
cause the exact volume of the unreported sales were set forth in Exhibit 
51. Specifically, petitioner argued (Petitioner’s Brief in Opposition to 
Respondent’s Appeal 16, 19, 20, 21): 


The testimony by Alan Brent, field auditor for the 
Market Administrator’s Office from August, 1973, to 
October, 1977, was clear and unequivocal that though a 
complete audit in the normal method, using sales records, 
was able to be completed, it was not done because, as the 
witness stated, “...my instructions in completing the 
audit were not to use the sales, but to use the sales based 
upon the container average.”. . . 


When, near the conclusion of the hearing, there was a 
recalculation made on the basis of the producer’s records, 
i.e., standard and verified audit (Exhibit 51 in evidence), 
Mr. Rogut was questioned concerning the ability to have 
done a standard reaudit based on the handler’s records: . . . 


xkwekkkk * 


The Respondent in its Memorandum justifies the recon- 
struction because of lack of “assurance” that no other sales 
took place. There is nothing beyond mere speculation and 
suspicion that there have been any other sales other than 
those fully disclosed, documented and verified. A most ex- 
tensive audit beyond the contemplation of any provision in 
the Order had taken place. Other than the single anomaly 
of Wolfson’s Market, the only inconsistency in sales rec- 
ords by the Petitioner was with respect to the institutions 
for a limited period in 1975. This matter was promptly dis- 
closed and the exact volume of sales precisely verified. 
[Footnote omitted. ] 
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The availability of complete records and fully verified 
sales data precludes a reconstruction. . . . 


K © KE & HH *% 


The existence of a single anomaly i.e., Wolfson’s Market, 
far from represents a willful or fraudulent failure to report 
sales. Attention is drawn to Exhibit 51 in evidence which 
details customer sales initially unreported by the Peti- 
tioner. That exhibit details the extent of the sales and also 
details the reported shrinkage in the monthly receipt and 
utilization reports.™ 


Similarly, in its briefs filed below, petitioner not only relied on Exhibit 
51, but was even willing to settle the case on the basis of the unreported 
sales shown in Exhibit 51 (see Tentative Decision 58; Oral Argument 
36-37).** Moreover, petitioner’s use below of Exhibit 51 went far beyond 
a settlement offer. In its briefs filed before the Administrative Law 
Judge, petitioner took the position that the data in Exhibit 51 provide 
an adequate basis for determining petitioner’s additional obligations in 
1975, and, therefore, that there was no justification for the Market Ad- 
ministrator’s container method of determining petitioner’s obligations. 
Although petitioner argued that there was no proof that some of the 
additional sales included in Exhibit 51 were actually made by petitioner, 
petitioner did not quarrel with the inclusion of those sales because they 
were too minor to be concerned about. Specifically, petitioner states in 
its reply brief filed below on November 1, 1978, pages 2, 5-6: 


In our main brief we pointed out at some length the ability 
of the Market Administrator to have a total and complete 
audit for the year 1975 from the handler’s records (Brief 
page 24, et seq.). 


zkxKwekekekkw xk 


Having obtained all of the information and having 
chosen not to do a detailed audit by reference to those rec- 
ords, but to resort to the container averaging method, we 
entered upon the trial without benefit of any audit for 
1975 in the usual sense. Before the conclusion of the trial, 
however, the Market Administrator’s auditors, together 
with the Petitioner’s consultant, Mr. Hammerman, did col- 


34. Petitioner then argued that the “ ‘unreported sales’ though not disclosed by name 
were more than covered by the reported shrinkage” (Brief 21). As shown above, that argu- 
ment is without merit. 

35. The settlement offer was limited to the year 1975. 
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lectively produce that which, subject to some minor adjust- 
ments, is an audit for the period (Exhibit 51) (Pg. 2096, et 


seq.). 


The results of that “audit” which took place during trial 
showed a maximum overage when computed on a monthly 
basis of 675,475 pounds * with a tentative additional 
charge of $65,472.55 and no overage if the figures had 
been annualized. It should also be pointed out that there 
were several “customers” included in that computation 
concerning whom there was no proof of sales but that for 
purposes of demonstrating what the absolute maximum on 
any theory could be, the Petitioner did not quarrel with 
those relatively minor inclusions. 


Even as to the slight area of disagreement as to the data in Exhibit 51, 
petitioner did not argue below that the unreported sales were not made 
by petitioner, but merely that there was “no proof of sales” to “several 
‘customers.’ ” 

Moreover, with respect to Exhibit 51, the source of the known un- 
reported sales for 1975 (1,813,108 pounds), petitioner’s milk marketing 
consultant testified on redirect examination by petitioner’s counsel (Tr. 
2138): 


Q Mr. Hammermann, with respect to Exhibit No. 51, 
have you now conferred with the auditors of the Market 
Administrator and have you now agreed to precise figures? 


A Yes. We found two or three rather small errors or 
differences between us. In view of the fact that they are 
trivial, I accepted the Market Administrator’s figures and 
recomputed the additional charge for the four months 
where I had additional charges. 


Q What is that total? 
A The total is $65,472.55. 


Notwithstanding this admission that the Market Administrator and 
petitioner “agreed on [the] precise figures” on Exhibit 51, this admission 
does not detract from Mr. Hammermann’s previous testimony that the 
“added sales” (totaling 1,813,108 pounds) were the unreported sales sup- 
plied to Mr. Hammermann by the Market Administrator’s auditors (Tr. 


~ 36. The “overage” of 675,475 pounds in March, June, July and August was because of 
the “added sales” in those months, which, together with the added sales in the other 
months in 1975, total 1,813,108 pounds (Ex. 51). 
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2096-2097, 2136). Accordingly, petitioner’s reply brief quoted above, 
arguing as to Exhibit 51 that there was “no proof of sales” involving 
“relatively minor inclusions,” is not inconsistent with the record. But 
petitioner’s latest argument on appeal that the 1,813,108 pound unre- 
ported sales total for 1975 is basically unreliable is completely inconsis- 
tent with the record, petitioner’s position below, and petitioner’s original 
position on appeal.*” 

Petitioner’s unreported sales were a key issue at the original hearing in 
this case, and a great deal of evidence was adduced by the Market Ad- 
ministrator relating to petitioner’s unreported sales. Petitioner’s large 
unreported sales were the principal justification for the Market Ad- 
ministrator’s redetermination of petitioner’s obligations by the con- 
tainer method.* If petitioner wanted to contest the unreported sales, it 
was incumbent upon petition to refute the evidence as to the unreported 
sales at the original hearing.* Instead, petitioner introduced Exhibit 51, 
setting forth the 1975 unreported sales figures now relied upon by the 
Judicial Officer; and used that data to argue that the container method 
was not warranted because the Market Administrator had the facts as to 
petitioner’s unreported sales (/.e., the data in Exhibit 51), from which pe- 
titioner’s additional 1975 obligations could be determined without re- 
sorting to the container method.*° 


37. It is of no consequence that respondent’s attorney objected to Exhibit 51 on the 
grounds of relevance since Judge Liebert wisely overruled the objection (Tr. 2335). 
Respondent’s attorney has not sua sponte changed his position on appeal. Rather, the 
Judicial Officer swa sponte has changed the method of computing petitioner’s additional 
obligations. As shown below, this is within the Judicial Officer’s authority under the Act 
and rules of practice. 

38. Petitioner was advised prior to the hearing that the Market Administrator’s justifi- 
cation for using the container method was petitioner’s “pattern of willful concealment of 
sales” (Pre-Hearing Order filed May 3, 1978, at 5). 

39. Petitioner argues correctly that respondent did not introduce an exhibit containing a 
“list” of the known unreported sales (Oral Argument 63, 74, 75, 78). Such a list, with the 
pounds of milk involved, should have been introduced by respondent. But that error is not 
fatal. Such a list can be pulled together from the massive record in this case (see Finding 
9 (b), supra, notes 7 and 8). The volume of milk involved in some of the unreported sales is 
also spread throughout the record. However, no volume figures are given for many of the 
sales, and the only total volume figures are in petitioner’s Exhibit 51. But even if petitioner 
were not bound by the data in Exhibit 51 because it introduced the Exhibit, petitioner’s 
consultant, Mr. Hammerman, admits that the data came from the Market Administrator's 
auditors. Hence the exhibit is based on highly reliable hearsay, which is admissible in an 
administrative proceeding. In re Thornton, 38 Agric. Dec. 1425, 1435 (remand order), final 
decision, 38 Agric. Dec. 1539 (1979); In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 
791-92 (1975), affd, 540 F.2d 518 (1st Cir. 1976); In re Marvin Tragash Co., 33 Agric. 
Dec. 1884, 1894 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975). 

40. Since petitioner used Exhibit 51 to attack the Market Administrator’s justification 
for using the container method, petitioner’s argument (Oral Argument 36-39, 51, 78, 
94-96) that the Exhibit was merely for settlement purposes and, should, therefore, be dis- 
regarded is without merit. 
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Petitioner used the data in Exhibit 51 to compute its additional pool 
obligations for 1975 in the same manner as the Judicial Officer, except 
for the inferences the Judicial Officer drew. Specifically, petitioner used 
the unreported sales in 1975 (totaling 1,813,108 pounds) to compute pe- 
titioner’s additional pool obligations for 1975 (totaling $65,472.55). 
These additional obligations resulted entirely from the four months 
where there was an overage, viz., March, June, July and August. 

For those four months, the Judicial Officer’s determination as to peti- 
tioner’s additional pool obligations is virtually the same as petitioner’s, 
except that the Judicial Officer’s total is $68,646.56,‘ because he in- 
ferred that 5% of the unreported sales were not discovered. 

The Judicial Officer further inferred that during the other months in 
1975 when there was no overage, but there were known unreported 
sales, petitioner surreptitiously obtained the product involved in such 
sales (increased by 5% and additional shrinkage), and determined peti- 
tioner’s obligations under the order on that product and shrinkage. But 
in doing so, the Judicial Officer was starting with the identical figures 
as to petitioner’s known unreported sales used by petitioner, totaling 
1,813,108 pounds. 

Accordingly, petitioner’s only legitimate quarrel is with the inferences 
the Judicial Officer drew, rather than with the unreported sales, total- 
ing 1,813,108 pounds. 

In addition, petitioner was afforded the opportunity in the Notice of 
Oral Agreement (pp. 3-4) to submit affidavits during the oral argument 
before the Judicial Officer “specifically refuting the 1975 additional 
sales referred to in the findings of fact,” and to “demonstrate why it 
should be permitted to have the case remanded for further evidence in 
this respect.” Petitioner declined to furnish any affidavit, but proffered 
that at a remand proceeding, petitioner could challenge some of the 
sales. Petitioner stated, however, that the records needed to verify this 
information are not immediately available and that it is not known 
whether or not the records can be reconstructed (Oral Argument 53-55, 
71-78). This is not a sufficient basis for warranting a remand on this 
point,** even if petitioner were free now to attack the data on Exhibit 51. 

Furthermore, to warrant reopening the proceeding to receive further 
evidence, the Department’s rules of practice require a showing that the 
evidence “is not merely cumulative,” and that there is a “good reason 
why such evidence was not adduced at the hearing” (7 C.F.R. 


41. This was admittedly only a close approximation (Tr. 2102-03). 

42. Computed from the table on page 51, supra. The Judicial Officer’s total is about 
$100 less than the result that would be obtained by adding 5% to petitioner’s total (.05 x 
$65,472.55 = $3,272.63, which added to $65,472.55 = $68,746.18). 

43. See note 32, supra. 





DE GRAFF DAIRIES, INC. 429 
Cite as 41 A.D. 388 

§ 900.68 (a) (2) ). This is similar to the judicial practice regarding newly 
discovered evidence. In re DeJong Packing Co., 36 Agric. Dec. 1319, 
1320 (1977) (order denying rehearing), affd, 618 F.2d 1329 (9th Cir.) 
(2-1 decision), cert. denied, 449 U.S. 1061 (1980); and see In re Moun- 
tainside Butter & Egg Co., 38 Agric. Dec. 789, 795 (1978) (remand 
order), final decision, 36 Agric. Dec. 862 (1980), appeal docketed, No. 
80-3898 (D. N.J. Dec. 1, 1980); In re Winger, 38 Agric. Dec. 182, 188 
(1979). Petitioner has made no showing satisfying the requirements of 
this rule, even if petitioner had shown that it had additional evidence 
available. 

Nonetheless, since it is possible that petitioner might have proven 
some “relatively minor” change in the 1,813,108 pounds of unreported 
sales in 1975 if it had known how that data were ultimately to be used, 
the total net pool obligation and administrative assessment otherwise 
determined for the entire period July 1968 through December 1975 will 
be reduced by a “relatively minor” amount, i.e., 5%. This reduces the 
total net pool obligation of $503,166.13 by $25,158.31, or to 
$478,007.82, and the total administrative assessment of $2,817.35 by 
$140.87, or to $2,676.48, for a total of $480,684.30. 

Petitioner further contends in its brief submitted in response to the 
tentative decision, pages 4-5, that it is entitled to file a new (15) (A) peti- 
tion challenging the new determinations by the Market Administrator 
based on the views set forth in the tentative .lecision. However, the de- 
terminations adopted in this final decision as to petitioner’s additional 
obligations are for the identical time periods involved in the original 
audit adjustments. Nothing has changed except the method of comput- 
ing the additional obligations, and the new method advanced in the 
tentative decision does not depend on new evidence, but rather on the 
same evidence introduced below, plus new inferences from that evi- 
dence. Furthermore, the new method results in total obligations only 
53% of those originally determined ($480,684.30 + $906,782.54). 
Hence the Judicial Officer has merely modified the Market Administra- 
tor’s determinations as to petitioner’s obligations, which does not re- 
quire the issuance of new audit adjustments by the Market Administra- 
tor. 

The Judicial Officer clearly has statutory authority to modify the Mar- 
ket Administrator’s original determinations because § 8c (15) (A) ex- 
pressly authorizes a petition contending that an obligation imposed 
under an Order “is not in accordance with law and praying for a modifi- 
cation thereof or to be exempted therefrom” (7 U.S.C. § 608c (15) (A) ). 
This shows clearly that the Judicial Officer has power to modify an obli- 
gation if he does not exempt petitioner completely from the obligation. 


44. There is no good basis for this reduction, see note 33 supra. 
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The power to reduce the Market Administrator’s determination as to a 
handler’s obligation was exercised, e.g., in In re Associated Milk Pro- 
ducers, Inc., 33 Agric. Dec. 976, 998 (1974).* 

The cases of In re Crowley’s Milk Co., 3 Agric. Dec. 847, 851 (1944), 
and In re Rawlings, 30 Agric. Dec. 698, 703 (1971), relied on by petition- 
er in its brief in response to the tc.:tative decision, pp. 6-8, as support 
for the proposition that it is not the function of the Judicial Officer to 
examine the problem de novo to arrive at a decision as to what could or 
should be done, but only to review what was done, are not in point. The 
language in those cases relied on by petitioner relates to what could or 
should be done in determining how the Order should be drafted. It does 
not relate to the power of the Judicial Officer to modify a Market Ad- 
ministrator’s determination as to a handler’s obligations under the Order 
language that was promulgated. 

Since the Judicial Officer has statutory authority to modify the Mar- 
ket Administrator’s original determinations as to petitioner’s obliga- 
tions, there is no basis for petitioner’s view that it is entitled to file a 
new (15) (A) petition challenging the Judicial Officer’s modified deter- 
minations. 

During the oral argument before the Judicial Officer, petitioner 
moved that the Judicial Officer disqualify himself from issuing the final 
decision in this case because of bias (Oral Argument 31-49, 80). Petition- 
er’s argument is based in part, at least, on the tentative decision in this 
proceeding, which is adverse to petitioner. However, the filing of a 
tentative decision where the terms of the Judicial Officer’s order differ 
substantially from those proposed in the decision of the Administrative 
Law Judge is expressly provided for in the Department’s rules of prac- 
tice (7 C.F.R. § 900.66 (b) ), and cannot be construed as an indication of 
bias. In any event, there is no basis for any claim of bias.*® 

In addition, petitioner argued that it is impossible to obtain a fair 
hearing here because respondent’s counsel represents the Agriculture 
Department and the Judicial Officer represents the Secretary of Agri- 


45. Under the Department's rules of practice, the Judicial Officer is not limited to the is- 
sues raised by the parties on appeal, but is permitted to raise “additional issues” with “rea- 
sonable notice” to the parties affording them an opportunity to prepare adequate argu- 
ments (7 C.F.R. § 900.65 (b) (2) ). See In re Mid-States Livestock, Inc. , 37 Agric. Dec. 547, 
549-52 (1977), aff'd sub nom Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978). The fil- 
ing of the tentative decision, followed by written and oral argument with respect thereto, 
met the requirements of the rules of practice as to the Judicial Officer’s modification of the 
Market Administrator’s determinations. 

46. Petitioner argues that “an adversary wouldn’t have searched the record as well” as 
the Judicial Officer (Oral Argument 80). But it is the practice of the Judicial Officer in 
every case involving large records and disputed facts to read the entire record and make his 
own index of each witness’ testimony. 
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culture (Oral Argument 128-29). However, this overlooks the Depart- 
ment’s organizational structure under which the Judicial Officer reports 
only to the Secretary and Deputy Secretary, and is completely free from 
direction or control from the General Counsel, Assistant Secretaries, or 
agency heads involved in particular litigation. This is explained in 
Campbell, “The Packers and Stockyards Act Regulatory Program,” in 1 
Agricultural Law 199-200 (J. Davidson ed. 1981), as follows: 


The judicial officer has been delegated authority to issue 
the final decision for the Department of Agriculture in 
cases arising under the Packers and Stockyards Act and 
the department’s other regulatory statutes subject to 5 
U.S.C. §§556 and 557 (formerly §§7 and 8 of the Adminis- 
trative Procedure Act).” 


The Department of Agriculture was the first govern- 
mental agency to create the position of judicial officer to 
issue the final agency decision in administrative proceed- 
ings.” The position was established as a result of the 
Supreme Court’s decision in the first Morgan case.” In 
that case, the Court set aside a decision issued by the secre- 
tary of agriculture in a Packers and Stockyards Act rate 
case because the secretary “had not personally heard or 
read any of the evidence presented at any hearing in con- 
nection with the proceeding and had not heard or con- 
sidered oral arguments relating thereto or briefs sub- 
mitted on behalf of the plaintiffs.” * The Court held that 
the duty of deciding the case “cannot be performed by one 
who has not considered evidence or argument. It is not an 
impersonal obligation. It is a duty akin to that of a judge. 
The one who decides must hear.” 


At the department’s request, Congress enacted legisla- 
tion in 1940” authorizing the secretary to delegate au- 
thority to issue the final decision for the department in ad- 
judicatory proceedings.” 


Only two persons have been appointed as judicial officer 
in the Department of Agriculture since the office was 
established.” The first judicial officer issued decisions for 
the secretary for 30 years. This author was appointed to 
the position in January 1971. 


It has been held that the secretary or judicial officer is 
not disqualified for bias merely because of prior experience 
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in the administration of the Packers and Stockyards Act 
regulatory program “ or because of an “underlying philoso- 
phy in approaching a specific case.” * 


The judicial officer is directly under the secretary and 
deputy secretary of agriculture, and is completely free 
from any direction or control from the general counsel, as- 
sistant secretaries, or agency heads involved in particular 
litigation. 


Generally the judicial officer is just barely acquainted 
with the secretary or deputy secretary of agriculture, and 
none has ever discussed a pending case with the judicial of- 
ficer.*? 


72. 45 Fed Reg 62783, 62784 (1980) (to be codified in 7 CFR §2.35). 
However, if an initial decision by an administrative law judge is not ap- 
pealed to the judicial officer, it becomes the final agency decision, see 
§3.23, and is not subject to judicial review, see § 3.31. 

73. For a discussion of the judicial officer’s functions, see Flavin, The 
Functions of the Judicial Officer, United States Department of Agricul- 
ture, 26 Geo Wash L Rev 277 (1958). The position was called assistant to 
the secretary until November 7, 1945, when the title became judicial of- 
ficer as a result of a reorganization of the Department. 10 Fed Reg 13769 
(1945). 


74. Morgan v United States, 298 US 468 (1936). 
75. Id 476. 
76. Id 481. 


77. Schwellenbach Act, 7 USC §§450c-450g. Additional authority to 
delegate the secretary’s functions is contained in Reorganization Plan No 
2 of 1953, 18 Fed Reg 3219 (1953), reprinted in 5 USC app, at 764 and in 
67 Stat 633 (1953). 

78. 45 Fed Reg 62783, 62784 (1980) (to be codified in 7 CFR §2.35); and 
see Brown v United States, 367 F2d 907, 911 (10th Cir 1966), cert denied, 
387 US 917 (1967). The judicial officer has consistently refrained from 
exercising any authority of the secretary other than his quasi-judicial au- 
thority. Jn re Mountainside Butter & Egg Co, 38 Agric Dec 789, 800 
(1978) (remand order), final decision, 39 Agric Dec [862] (1980) [, appeal 
docketed ,, No 80-3898 (D NJ Dec 1, 1980) ]. 


79. Both persons had extensive prior experience as attorneys for the de- 
partment. 


80. Central Ark Auction Sale, Inc v Bergland, 570 F2d 724, 730-31 (8th 
Cir), cert denied , 436 US 957 (1978). 


81. United States v Morgan, 313 US 409, 421 (1941). 
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82. This statement is based on the author’s personal experience and what 
he was told by the first judicial officer, who was his close friend for over 
20 years. 


For the foregoing reasons, the additional obligations challenged by pe- 
titioner are in accordance with law to the extent that the total net pool 
obligation does not exceed $478,007.82, and the total administrative as- 
sessment does not exceed $2,676.48.*” These obligations are not in the 
nature of a civil penalty but, rather, are merely the obligations any 
handler would owe under the Order based on the same sales and receipts 
determined here. 


ORDER 


The obligations previously determined by the Market Administrator 
are in accordance with law to the extent that the total net pool obliga- 
tion does not exceed $478,007.82, and the total administrative assess- 
ment does not exceed $2,676.48. 


47. If the Judicial Officer had not adopted the method set forth above, he would have re- 
manded the proceeding for rehearing and reargument based on the container method, with 
the deficiencies noted herein (relating to container loss and seasonality) corrected. How- 
ever, the Judicial Officer would have directed that where the container method indicated 
more sales than petitioner reported, petitioner’s receipts should be increased in those 
months where an overage was not determined, as was done in this final decision. That is, it 
would be inferred that petitioner surreptitiously obtained powder to produce the additional 
sales indicated by the container method (plus the additional shrinkage associated with the 
additional sales). That might have been more costly to petitioner than the present method, 
without giving consideration to additional attorney’s fees. 
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(No. 21,354) 


In re BRISTOL BEEF COMPANY. FMIA Docket No. 56. Decided Febru- 
ary 9, 1982. 


Inspection service, resumed—Restrictions 


Respondent’s inspection service will be resumed on the condition that the owner, Mr. Mit- 
tleman shall avoid all contact with the food inspectors during inspection hours. In 
the event Mr. Mittleman fails to observe these restrictions, inspection shall there- 
upon be withdrawn. 


Marshall Marcus, for complainant. 
Milton E. Sahn, New York, N.Y., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding concerns the withdrawal of food inspectors by the 
United States Department of Agriculture from the plant operated by 
Bristol Beef Company, pursuant to section 305.5 (b) of the Federal Meat 
Inspection Regulations (9 CFR § 305.5 (b) ). 

The Department withdrew food inspectors from respondent’s plant be- 
cause Food Inspector Thomas J. Ford alleged that on January 26, 1982, 
he was assaulted by Edmund Mittleman, the owner of the Bristol Beef 
Company. 

On February 1, 1982, Mr. Mittleman met with officials of the Depart- 
ment and proposed that inspection be resumed. The officials deemed the 
proposal to be unsatisfactory, but temporarily resumed inspection on the 
condition that Mr. Mittleman not appear on the plant’s premises during 
the working hours of assigned inspectors. 

An expedited hearing was held before me on February 5, 1982, at the 
offices of respondent’s attorneys, Sahn, Luks & Gillman in the Empire 
State Building, New York, New York. The hearing was held pursuant to 
the following provisions of 9 CFR § 305.5 (b): 


“That upon request of the operator he shall be afforded an 
opportunity for an expedited hearing to show cause why 
the suspension should be terminated.” 


In the course of the oral hearing, both Inspector Ford and Mr. Mittle- 
man testified as to the incident that occurred on January 26, 1982. They 
also gave testimony respecting other circumstances surrounding Mr. 
Ford’s three-year tour of duty at the plant. Testimony was also elicited 
from Robert W. Gonter, Director of Compliance for the Food Safety and 
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Inspection Service who explained why the assurances provided at the 
February 1, 1982 meeting were not deemed to be satisfactory. 

Additional testimony was received from witnesses who reviewed the 
propriety of the actions taken by Inspector Ford at respondent’s estab- 
lishment. 

Complainant was represented at the hearing by Marshall Marcus, Of- 
fice of the General Counsel, United States Department of Agriculture, 
Washington, D.C., and respondent was represented by Jerome M. Luks 
of Sahn, Luks & Gillman, New York, New York. 

At the conclusion of the oral hearing, I conferred with both counsel re- 
specting Mr. Luks’ request for immediate relief which he contended was 
necessary inasmuch as the business was fastly collapsing in the absence 
of Mr. Mittleman from the premises. I decided to enter an Order effec- 
tive that date which is set forth as part of the transcript of the oral hear- 
ing. 

For the convenience of the parties, and for the sake of clarity, the sali- 
ent provisions of that Decision and Order are herewith set forth. 


FINDINGS OF FACT 


1. Respondent, Bristol Beef Company, is a corporation owned and 
operated by Edmund Mittleman at 533 Maple Street, Bristol, Pennsy]l- 
vania 19007, and is designated by the United States Department of 
Agriculture as Federal establishment No. 9399. 

2. On January 26, 1982, Mr. Mittleman forcibly assaulted United 
States Department of Agriculture Food Inspector Thomas J. Ford in the 
course of Mr. Ford’s official duties under the Federal Meat Inspection 
Act at respondent’s plant. This was the first violent incident involving 
Mr. Mittleman who has operated the business for 27 years. 

3. On January 26, 1982, the assignment of inspectors at respondent’s 
plant was temporarily suspended by the Administrator of the Food Safe- 
ty and Inspection Service. 

4. On February 1, 1982, Mr. Mittleman met with officials of the Food 
Safety and Inspection Service and made proposals pursuant to 9 CFR 
§ 305.5 (b) seeking resumption of inspection services. 

5. Asa result of the February 1, 1982, meeting, inspection was tempo- 
rarily resumed pending the outcome of a formal administrative hearing 
subject to the condition that Mr. Mittleman does not appear on the 
premises of 533 Maple Street, Bristol, Pennsylvania, during inspection 
hours of the assigned inspectors. 

6. Robert W. Gonter, Director of Compliance, has testified that the 
Department has insisted upon Mr. Mittleman’s entire absence from all 
parts and portions of the plant to assure the safety of assigned food in- 
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spectors, and as an example to the industry of the serious consequences 
that will ensue upon a food inspector being assaulted by a plant opera- 
tor. 


CONCLUSIONS 


Federal meat inspection is provided pursuant to 21 U.S.C. 
§§ 601-695, and is required in respect to all meat and meat food prod- 
ucts which are to be used in interstate or foreign commerce or substan- 
tially affect such commerce. The Congressional purpose is stated in 21 
U.S.C. § 602 as the protection of the health and welfare of consumers 
by “assuring that meat and meat food products distributed to them are 
wholesome, not adulterated, and properly marked, labeled, and pack- 
aged.” The Act specifically provides that inspection services may be 
withdrawn or refused to any establishment determined, after opportuni- 
ty for a hearing, to be unfit to engage in a business requiring inspection 
because of conviction “in any Federal or State court, of (1) any felony, or 
(2) more than one violation of any law, other than a felony, based upon 
the acquiring, handling, or distributing of unwholesome, mislabeled, or 
deceptively packaged food or upon fraud in connection with transactions 
in food... .”"(21 U.S.C. § 671). 

Inasmuch as Mr. Mittleman has not, at this point in time, been con- 
victed of any violation of law respecting his assault on the food inspec- 
tor, the quoted statutory provision is presently inapplicable. So, too, are 
the considerations that were expressed by Mr. Gonter respecting the 
need to impose a sanction upon the respondent which would serve as an 
example to others in the industry who may be similarly disposed to as- 
sault an inspector. 

Withdrawal of inspection services from respondent’s establishment 
was wholly based upon 9 CFR §305.5 (b) which does not operate as a ve- 
hicle for imposing sanctions. The rationale underlying section 305.5 (b) 
is limited to the need to protect food inspectors from future violence in 
circumstances where a forcible assault or threat of a forcible assault has 
occurred. 

In the present circumstances, Mr. Mittleman’s attack seems to be aber- 
rant behavior on his part and avoidance of future such incidents may be 
attained by restricting Mr. Mittleman’s contact with food inspectors in a 
manner which does not require him to completely absent himself from 
the premises. Furthermore, the imposition of such restrictions need be 
imposed for a reasonable “cooling off” period of 90 days, rather than 6 
months to 1 year as complainant suggested. 

However, to assure continued safety for assigned food inspectors, re- 
spondent should also be subjected to a five year probation period during 
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which time inspection service may be immediately withdrawn upon com- 
mission of any of the violations set forth in section 305.5 of the regula- 
tions (9 CFR § 305.5). 

Accordingly, the following Order is hereby entered. 


ORDER 


It is ordered that effective February 5, 1982, inspection of respond- 
ent’s establishment at 533 Maple Street, Bristol, Pennsylvania 19007, 
will be resumed subject to the condition that Edmund Mittleman shall 
not appear on the kill floor of the plant during inspection hours (official 
tours of duty) of assigned inspectors for 90 days and that all communica- 
tions between respondent and assigned food inspectors are to be handled 
through the plant foreman during those 90 days. 

It is further understood that although Mr. Mittleman shall have access 
to his office and to the cooler, he is to avoid all contact with the assigned 
food inspectors, and shall establish through a plant employee that the in- 
spector is not inside the cooler before he himself enters. 

In the event that Mr. Mittleman fails to observe these restrictions, in- 
spection shall thereupon be withdrawn. 

The assignment of food inspectors shall thereafter be probationary for 
five years and subject to the condition that respondent does not commit 
any of the violations that are grounds for withdrawal of inspection 
under section 305.5 of the regulations (9 CFR § 305.5). 

This Order was entered at the oral hearing held in New York, New 
York, on February 5, 1982, and became effective on that date. 

The parties shall have twenty (20) days from the filing of the hearing 
transcript to appeal this Decision and Order to the Judicial Officer. [The 
Decision and Order became final on March 9, 1982.—Ed.] 
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(No. 21,355) 


In re HOLIDAY MEAT & PROVISION CORP. and GEORGE F. CLARK. 
FSQS Docket No. 17. Decided March 23, 1982. 


Inspection service, withdrawal and denial of—Consent 


Respondents consented to an order withdrawing and denying Holiday Meat & Provision 
Corporation’s inspection service under the Federal Meat Inspection Act and the 
Poultry Products Inspection Act for a period of two years. This two year period will 
be held in abeyance and not become effective for so long as respondent Holiday Meat 
& Provision Corp. complies with all the provisions of the order. 


Marshall Marcus, for complainant. 
Harry G. Melkonian, Los Angeles, Calif.; for respondent Holiday. 
Richard P. Ross, Los Angeles, Calif., for respondent Clark. 


Decision by William J. Weber, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act (21 U.S.C. 
601 et seq.) (FMIA), the Poultry Products Inspection Act (21 U.S.C. 451 
et seq.) (PPIA), and the Agricultural Marketing Act of 1946 as amended 
(7 U.S.C. 1621 et seq.) (AMA) and regulations promulgated thereunder 
to withdraw and deny federal meat and poultry inspection services from 
Holiday Meat & Provision Corp. (Holiday) and federal meat grading and 
acceptance services from Holiday and George F. Clark. 

This proceeding was commenced by a complaint filed on June 1, 1981 
by the Administrator of The Food Safety and Inspection Service (FSIS) 
United States Department of Agriculture, the agency which was, at all 
times mentioned herein, responsible for the administering of the above 
referenced acts and regulations. The parties have agreed that this 
proceeding, including the allegations set forth in the Request to Amend 
Complaint filed February 4, 1982, should be terminated by the entering 
of the Consent Decision set forth below and have agreed to the following 
Stipulation: 

1. For purposes of this Stipulation and the provisions of this Consent 
Decision only, respondents admit all of the jurisdictional allegations of 
the Complaint and waive: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review and otherwise to challenge or 
contest the validity of this decision. 
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2. The respondents stipulate that the USDA is the “prevailing party” 
in this proceeding and waive any action against the USDA, under the 
Equal Access to Justice Act of 180, Pub. L. 96-481, which went into ef- 
fect October 1, 1981, for fees and other expenses incurred by them in 
connection with this proceeding. 


FINDINGS OF FACT 


1. Holiday is, and/or was, at all times material herein, a corporation 
which operates a meat packing establishment at Inglewood, California, 
and a recipient of inspection services provided under the FMIA and 
PPIA and grading and acceptance services provided under the AMA. 
The establishment’s address is 405 North Centinela Avenue, Inglewood, 
California 90302. 

2. George F. Clark is, and/or was, at all times material herein, em- 
ployed by and responsibly connected with Holiday as Plant Superintend- 
ent/Sales Manager. Mr. Clark’s address is 15434 Sherman Way, #2-315, 
Van Nuys, California 91406. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 


ORDER 


I. Inspection service under the FMIA and PPIA is, for a period of two 
years, withdrawn from and denied to Holiday Meat & Provision Corp. 
(Holiday), its officers, directors, successors, affiliates and assigns, direct- 
ly or through any corporate or other device. This two year period of 
withdrawal! and denial will be held in abeyance and will not become ef- 
fective: 

(a) for so long as George F. Clark is not associated with Holiday, its 
successors, affiliates or assigns, directly or through any corporate or 
other device, as a partner, officer, director, shareholder, consultant, or 
employee, and for so long as George F. Clark provides no direction or ad- 
vice to and exercises no control over or participation in any aspect of the 
operations of Holiday, its successors, affiliates or assigns, directly or 
through any corporate or other device; and for so long as George F. Clark 
does not enter on the premises of Holiday, its successors, affiliates or 
assigns; and 

(b) for so long as, within two years of the effective date of this 
Order, Holiday or any of its officers, employees, agents or affiliates do 
not violate (as that term is defined in Paragraph III infra) any section of 





440 FEDERAL MEAT INSPECTION ACT 

Cite as 41 A.D. 438 
the FMIA or PPIA, or state or local statute, involving the preparation, 
sale, transportation, or attempted distribution of any adulterated or mis- 
branded products; and 

(c) for so long as, within two years of the effective date of this 
Order, Holiday: 

(1) does not knowingly employ or add, in any capacity, any indi- 
vidual who has been convicted, in any federal or state court, of any fel- 
ony, or more than one violation of any law, other than a felony, based 
upon the acquiring, handling or distributing of unwholesome, mis- 
labeled or deceptively packaged food, or fraud in connection with trans- 
actions in food; and 

(2) immediately terminates its correction with any such indi- 
vidual when that individual’s conviction becomes known. 

II. The benefits of federal meat grading and acceptance services under 
the Agricultural Marketing Act of 1946, as amended (7 U.S.C. 1621 et 
seq.) (AMA), are withdrawn from and denied to respondent Holiday, its 
officers, directors, successors, and assigns, directly or through any cor- 
porate or other device, and George F. Clark for a period of one year. 

(a) All but sixty days of this withdrawal and denial shall be held in 
abeyance and will not become effective with regard to respondent Holi- 
day for so long as Holiday: 

(1) conforms with the provisions of Paragraph I herein; and 

(2) conforms with all provisions of the Agricultural Marketing 
Act of 1946 as amended (7 U.S.C. 1621 et seq.) and all regulations 
promulgated thereunder. 

III. The term “violate”, as used in Paragraph I (b) herein, means a 
violation found upon conviction (or upon affirmation of conviction, if ap- 
pealed), or upon final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed), and if it is found that there is any such violation of any term of 
this Order, the suspension of the withdrawal and denial of inspection 
service under the FMIA or PPIA, and grading and acceptance services 
under the AMA, shall be terminated and the full term of such with- 
drawal and denial will become effective immediately. This provision 
shall not preclude the referral of any such violation to the Department of 
Justice for possible criminal or civil proceedings. 

IV. This Order will become effective in its entirety on June 1, 1982 
except that the provisions of Paragraph I (a) shall not become effective 
until June 1, 1982. This Order shall not preclude the Department from 
initiating an action pursuant to statute for withdrawal or denial of in- 
spection, grading or acceptance services at any other establishment with 
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which Mr. Clark may be, or may become, associated on the basis of the 
convictions detailed in Paragraph II (b) of the Complaint issued in these 
proceedings. 
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(No. 21,356) 


In re STEVE HANKINS and LARRY C. DAVIS. HPA Docket No. 163. 
Decided March 17, 1982. 


Civil penalty —Consent 
Respondents consented to an order agreeing to pay a civil penalty of $1,000.00 each. 


Morris Selinger, for complainant. 
James W. Dudley, Bluefield, Va., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed by the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, alleging 
that the respondents have violated the Act. This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice appli- 
cable to this proceeding (7 CFR 1.138; 42 FR 745). 

The respondents admit the jurisdictional allegations in the first para- 
graph of the complaint, specifically admit that the Secretary has juris- 


diction in this matter, and consent and agree for the purpose of settling 
this proceeding to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Respondent, Larry C. Davis, is an individual who resides at 
Route 1, Box 488, Bluefield, West Virginia 24701. 

(b) At all times material herein, Larry C. Davis was the owner of the 
horse known as “Delight’s Cadet.” 

2. (a) Respondent, Steve Hankins, is an individual who resides at 
Route 1, Box 555, Tazewell, Virginia 24651. 

(b) At all times material herein, Steve Hankins was the trainer of 
the horse known as “Delight’s Cadet.” 

3. United States Department of Agriculture Veterinarians deter- 
mined that “Delight’s Cadet” was “sore,” as that term is defined in the 
Act and regulations, at the time he was shown and exhibited at the Na- 
tional Walking Horse Trainers Show in Louisville, Kentucky on April 1, 
1978. 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts alleged in 
the complaint and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Each respondent is assessed a civil penalty of $1,000 which shall be 
payable to the Treasurer of the United States by certified check or 
money order and forwarded to Morris L. Selinger, Office of the General 
Counsel, United States Department of Agriculture, Room 2008, South 
Building, Washington, D.C. 20250, within thirty (30) days from the date 
this order becomes effective. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall become effective on each respondent on the 
day upon which service is made on him. 
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COURT DECISION 


In re GOTHAM PROVISION COMPANY, INC., Debtor/Debtor in Posses- 
sion. The FIRST STATE BANK OF MIAMI v. GOTHAM PROVISION 
COMPANY, INC. et al. (Civil Action No. 80-5682) (USDA P & S 
Docket No. 5620). Decided March 11, 1982. 


UNITED STATES COURT OF APPEALS 
FIFTH CIRCUIT 
UNIT B 


Before MORGAN, TJOFLAT and ANDERSON, Circuit Judges and R. LANIER ANDER- 
SON, III, Circuit Judge. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 


This appeal presents the first opportunity for a court of appeals to con- 
strue the trust provisions of the 1976 amendments to the Packers and 
Stockyards Act of 1921 (“the Act”), 7 U.S.C.A. § 181 et seq. (West 
1980). In the aftermath of numerous bankruptcies of meat packers in 
the early 1970’s, Congress amended the Packers and Stockyards Act to 
provide certain livestock producers with some means to ensure that they 
would receive payment for livestock sold to packers. Section 206 of the 
amended Act, 7 U.S.C.A. § 196 (West 1980),' requires that packers who 


1. Section 206 of the Packers and Stockyards Act, 7 U.S.C.A. § 196 (West 1980), reads 
as follows: 

(a) It is hereby found that a burden on and obstruction to commerce in livestock 
is caused by financing arrangements under which packers encumber, give lenders 
security interest in, or place liens on, livestock purchased by packers in cash sales, 
or on inventories of or receivables or proceeds from meat, meat food products, or 
livestock products therefrom, when payment is not made for the livestock and 
that such arrangements are contrary to the public interest. This section is in- 
tended to remedy such burden on and obstruction to commerce in livestock and 
protect the public interest. 

(b) All livestock purchased by a packer in cash sales, and all inventories of, or 
receivables or proceeds from meat, meat food products, or livestock products de- 
rived therefrom, shall be held by such packer in trust for the benefit of all unpaid 
cash sellers of such livestock until full payment has been received by such unpaid 
sellers: Provided, That any packer whose average annual purchases do not exceed 
$500,000 will be exempt from the provisions of this section. Payment shall not be 
considered to have been made if the seller receives a payment instrument which is 
dishonored: Provided , That the unpaid seller shall lose the benefit of such trust if, 
in the event that a payment instrument has not been received, within thirty days 
of the final date for making a payment under section 228b of this title, or within 
fifteen business days after the seller has received notice that the payment instru- 
ment promptly presented for payment has been dishonored, the seller has not pre- 
served his trust under this subsection. The trust shall be preserved by giving writ- 
ten notice to the packer and by filing such notice with the Secretary. 

(c) For the purpose of this section, a cash sale means a sale in which the seller 
does not expressly extend credit to the buyer. 
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purchase livestock on a cash basis hold such livestock and accounts re- 
ceivable and proceeds derived from the resale of the livestock in trust for 
the benefit of unpaid cash sellers. 

This case arose from the financial demise and bankruptcy of Gotham 
Provision Co., Inc. (“Gotham”), a meat packer. The First State Bank of 
Miami (“the Bank”) entered into a financing arrangement with Gotham 
on November 9, 1976, whereby the Bank would advance funds to Goth- 
am and take as collateral a security interest in Gotham’s inventories, ac- 
counts receivable and proceeds from the sale of meat. Gotham’s financial 
fortunes turned for the worse in 1978; the Bank was aware of Gotham’s 
financial problems. Ultimately, Gotham filed a Chapter XI petition in 
bankruptcy on March 9, 1979. Approximately one month prior to the fil- 
ing of the bankruptcy petition, the outstanding balance due to the Bank 
on the Gotham loan was $450,000, and, by March 16, 1979, seven days 
after the filing of the bankruptcy petition, this amount was reduced to 
$112,324.19. At that time, the bankruptcy judge, at the request of the 
United States Department of Agriculture (“USDA”) ordered that all fu- 
ture collections of accounts receivable be held in escrow. This escrow ac- 
count contained $74,439.85 at the time of the trial in the bankruptcy 
court below. 

Several livestock producers who had allegedly made cash sales of 
cattle to Gotham during February, 1979, were left unpaid, and they 
notified Gotham and the Secretary of Agriculture (“Secretary”) of their 
intent to preserve their rights under the trust provisions of the Packers 
and Stockyards Act. The Bank thereafter instituted an adversary pro- 
ceeding in the bankruptcy court to determine the validity, priority and 
extent of the lien it claimed on the escrow account by virtue of its se- 
curity interest in the accounts receivable. The Bank named Gotham and 
certain livestock producers, including D. R. Kilpatrick (“Kilpatrick”), 
Lykes Brothers, Inc. (“Lykes”), Ronnie Perkins (“Perkins”), W. D. 
Roberts (“Roberts”), Billie Rogers Farm (“Rogers”), United States Sugar 
Corporation (“U.S. Sugar”), Robbie Addison (“Addison”), W & D Dairy 
and W. Garcia as defendants. The latter two defendants did not make an 
appearance in the bankruptcy court, and their claims to the escrow ac- 
count were extinguished by the bankruptcy judge. The other defendants 
answered by alleging that the trust provisions of the Packers and Stock- 
yards Act gave them priority over the escrow funds. In addition, they 
filed a counterclaim against the Bank to recover the additional amounts 
necessary to compensate them fully for the cash sales of cattle made to 
Gotham on the theory that the funds used to decrease Gotham’s loan bal- 
ance were subject to the trust created by § 206 of the Packers and 
Stockyards Act. 

The bankruptcy judge held that the livestock producers were cash 
sellers as defined by the Act and were thereby entitled to the protection 
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of § 206. The judge further held that the floating pool of trust assets to 
which these producers held a valid claim included both the escrow ac- 
count and the money used to decrease Gotham’s debt to the Bank. There- 
by, the bankruptcy judge ruled that the producers had priority over the 
escrow funds and that they should recover against the Bank on their 
counterclaims. The district court affirmed. 

On appeal to this court, the Bank raises several claims of error. First, 
it argues that the court below erred by holding that the livestock pro- 
ducers were cash sellers. Second, the Bank argues that even if the pro- 
ducers are cash sellers, the statute should not be construed to allow these 
producers to have priority over the Bank’s security interest in the ac- 
counts receivable and to force the Bank to remit to them moneys derived 
from the accounts receivable which had been applied to reduce Gotham’s 
debt to the Bank. Finally, the Bank argues that certain parties should 
not be permitted to take advantage of the trust provisions of the Act 
since these parties did not properly file their claims in accordance with 
the Act. We reverse the judgment below pertaining to appellee Perkins 
and remand for further findings on the filing issue. We reject each of the 
other arguments raised by the Bank and therefore affirm with respect to 
all other appellees. 


I. CASH SALES VERSUS 
CREDIT SALES 


Congress clearly limited the application of the trust provisions of 
§ 206 of the Packers and Stockyards Act to transactions where: 

(1) The commodities sold are “livestock,” as defined in § 2 (a) of the 
Act, 7U.S.C.A. § 182 (West 1980); 

(2) The purchaser of the livestock is a “packer” as defined in § 201 of 
the Act, 7U.S.C.A.§ 191 (West 1980); 

(3) The transaction is a “cash sale”; 

(4) The cash sellers have not received full payment for their livestock; 

(5) The packer in question makes average annual purchases of more 
than $500,000; and 

(6) The cash sellers have preserved the trust within the required peri- 
od by giving notice to the packer and by filing that notice with the Secre- 
tary of Agriculture. Where each of these conditions has been satisfied, 
the packer is required to hold in trust for the benefit of unpaid cash 
sellers any livestock purchased in cash sales, inventories of meat or 
other products derived from such livestock, and accounts receivable or 
proceeds obtained through the sale of these items by the packer. 

The Bank’s first argument is that the § 206 trust does not arise in this 
case because the transactions in question in this case are not cash sales. 
We find this assertion to be without merit. The Act itself provides spe- 
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cific guidance for the determination of whether a transaction is a cash 
sale. Subsection (c) of § 206 defines a “cash sale” to be “a sale in which 
the seller does not expressly extend credit to the buyer.” 7 U.S.C.A. 
§ 196 (c) (West 1980) (emphasis added). Section 206 itself does not indi- 
cate what constitutes an express extension of credit, but § 409 of the 
Act, 7 U.S.C.A. § 228b (West 1980) provides some assistance.” Section 
409 requires that purchasers of livestock pay the seller the full amount 
of the purchase price before the close of the next business day following 
the purchase and transfer of possession of the livestock, or, if the trans- 
action is on a “grade and yield” basis, before the close of the next busi- 


2. Section 409 of the Act, 7 U.S.C.A. § 228b (West 1980), provides: 


(a) Each packer, market agency, or dealer purchasing livestock shall, before the 
close of the next business day following the purchase of livestock and transfer of 
possession thereof, deliver to the seller or his duly authorized representative the 
full amount of the purchase price: Provided, That each packer, market agency, or 
dealer purchasing livestock for slaughter shall, before the close of the next busi- 
ness day following purchase of livestock and transfer of possession thereof, ac- 
tually deliver at the point of transfer of possession to the seller or his duly author- 
ized representative a check or shall wire transfer funds to the seller’s account for 
the full amount of the purchase price; or, in the case of a purchase on a carcass or 
“grade and yield” basis, the purchaser shall make payment by check at the point 
of transfer of possession or shall wire transfer funds to the seller’s account for the 
full amount of the purchase price not later than the close of the first business day 
following determination of the purchase price: Provided further, That if the seller 
or his duly authorized representative is not present to receive payment at the 
point of transfer of possession, as herein provided, the packer, market agency or 
dealer shall wire transfer funds or place a check in the United States mail for the 
full amount of the purchase price, properly addressed to the seller, within the 
time limits specified in this subsection, such action being deemed compliance with 
the requirement for prompt payment. 


(b) Notwithstanding the provisions of subsection (a) of this section and subject 
to such terms and conditions as the Secretary may prescribe, the parties to the 
purchase and sale of livestock may expressly agree in writing, before such pur- 
chase or sale, to effect payment in a manner other than that required in subsec- 
tion (a) of this section. Any such agreement shall be disclosed in the records of any 
market agency or dealer selling the livestock, and in the purchaser’s records and 
on the accounts or other documents issued by the purchaser relating to the trans- 
action. 

(c) Any delay or attempt to delay by a market agency, dealer, or packer pur- 
chasing livestock, the collection of funds as herein provided, or otherwise for the 
purpose of or resulting in extending the normal period of payment for such live- 
stock shall be considered an “unfair practice” in violation of this chapter. Nothing 
in this section shall be deemed to limit the meaning of the term “unfair practice” 
as used in this chapter. 
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ness day following the determination of the purchase price.* However, 
§ 409 (b) allows the parties to effect payment in another manner so long 
as the parties expressly agree in writing, in accordance with the terms 
and conditions specified by the Secretary of Agriculture, to such a fi- 
nancing arrangement. In essence, § 409 of the Act presumes that all 
livestock sales are cash sales unless the parties expressly agree in writ- 
ing to make the transaction a credit sale. Read in this context, the lan- 
guage of § 206 defining “cash sales” to include all sales where the seller 
has not expressly extended credit contemplates that unless the parties 
clearly agree in writing to a credit arrangement, the transaction is a cash 
sale.‘ 

The legislative history of the 1976 amendments supports this view. 
The Senate Committee on Agriculture and Forestry recognized that 
§ 409 would be critical to determining whether a transaction was a cash 
or credit sale. Discussing the statutory provision found in § 409 (a) al- 
lowing the parties to modify in writing the terms of payment established 
in § 409 (a), the Committee stated: 


Nothing in section 7 would preclude a packer and a pro- 
ducer from agreeing in writing that the packer may trans- 
mit through the mails, by the close of the next business 
day, payment for livestock purchased. Such action would 
not result in the producer being considered a credit seller. 
If, however, the agreement is for payment beyond the close 
of the next business day, the producer would be considered 
a credit seller and as such would forfeit his rights under 
the trust. 


S.Rep. No. 932, 94th Cong., 2d Sess. 12, reprinted in [1976] U.S.Code 
Cong. & Ad. News 2267, 2278. Since the “agreements” referred to in this 
excerpt are required by § 409 (b) to be in writing, Congress clearly in- 
tended that a writing specifying terms of payment which extended be- 
yond the time allowed in § 409 (a) would establish that the transaction 
is a credit sale. Likewise, where the parties made no such writing, pay- 
ment would be due within the two-day period specified in § 409 (a), and 


3. “Grade and yield” purchases may be distinguished from “live weight” purchases in 
that in the former transaction, the purchase price is not determined until the cattle are 
slaughtered and the yield of meat from the carcass is graded and weighed, whereas in the 
latter, price is based upon the gross weight of the cattle at the time of purchase. Grade and 
yield purchases would therefore carry a higher price per pound. This statutory proviso ac- 
counts for the neccessary delay in fixing the “grade and yield” price. 

4. Two opinions written by Judge Hannum have reached the same conclusion. See Fil- 
lippo v. S. Bonaccurso & Sons, Inc., 466 F.Supp. 1008, 1020 (E.D.Pa.1978); Hedrick v. S. 
Bonaccurso & Sons, Inc. , 466 F.Supp. 1025, 1032 (E.D.Pa.1978). 
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the transaction would thereby be a cash sale. The existence of a writing 
which merely provides that payment may be made by mailing a check to 
the seller within the § 409 (a) time period would not, as the legislative 
history notes, transform a cash sale into a credit sale because such an 
agreement is not an extension of credit.® 
Other passages in the legislative history support the rule that an ex- 
tension of credit exempt from trust protection must be in writing. Rep. 
Poage, the chairman of the House Committee on Agriculture’s Subcom- 
mittee on Livestock and Grains, explained in his opening remarks on the 
floor of the House that if a livestock producer intends to enter into a 
credit arrangement, “he has to write it out so he can fully understand 
that he is not going to be paid until a certain date.” 122 Cong.Rec. 12862 
(May 6, 1976) (emphasis added). In addition, Rep. Thone, the principal 
sponsor of the 1976 amendments, in responding to a question from one 
congressman regarding whether packers could continue the practice of 
orally agreeing with producers for payment to occur at a time after the 
next business day after the purchase and then pledging the accounts re- 
ceivable from the sale of the meat to a bank, stated that: 


[There is a provision in this legislation which clearly al- 
lows that practice to continue. If they want to agree on 
payment a week from Monday or two weeks from Monday, 
the first of next year or whatever, they can do that by writ- 
ten contract at any time they so desire to do so. 


122 Cong.Rec. 12878 (May 6, 1976) (emphasis added). 

The regulations issued by the Secretary of Agriculture under the au- 
thority of § 409 (b) are consistent with this interpretation of the Act. 
Under 9 C.F.R. § 201.200 (1981),®° packers whose average annual pur- 
chases exceed $500,000 may not purchase livestock on credit unless the 


5. An example of such an agreement to authorize payment by check through the mails is 
found in the following agreement between appellee Roberts and Gotham: 


On this date, I am entering into an agreement with Gotham Provision Company, 
Inc., authorizing them to pay for and mail checks in payment for cattle purchased 
from us as they have done in the past. This pertains to section 206 of the packers 
and stockyards regulations. 


Plaintiff's Exhibit 18. This agreement does not expressly extend credit and thereby does 
not constitute evidence of a credit transaction. 
6. 9C.F.R.§ 201.200 provides: 


(a) No packer whose average annual purchases of livestock exceed $500,000 
shall purchase livestock on credit, and no dealer or market agency acting as an 
agent for such a packer shall purchase livestock on credit, unless: (1) Before pur- 
chasing such livestock the packer obtains from the seller a written acknowledg- 
ment as follows: 
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packer obtains from the seller a written acknowledgment that the seller 
agrees to make the sale on credit and that the seller waives his rights un- 
der the trust provisions of the Act, 7 U.S.C.A. § 196 (West 1980). The 
regulations also require the packer to retain the acknowledgment and to 
give a copy of the acknowledgment to the seller.’ 





On this date I am entering into a written agreement for the sale of livestock on 
i i: _____, a packer, and I understand that in doing so I will have no 
rights under the trust provisions of section 206 of the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 196, Pub.L. 94-410), with respect to any such 
credit sale. The written agreement for such selling on credit 
Covers a single sale. 

Provides that it will remain in effect until (date). 

Provides that it will remain in effect until canceled in writing by either party. 
(Omit the provisions not applicable.) 

Date 
Signature 





(2) Such packer retains such acknowledgment, together with all other docu- 
ments, if any, setting forth the terms of such credit sales on which the purchaser 
and seller have agreed, and such dealer or market agency retains a copy thereof, 
in his records for such time as is required by any law, or by written notice served 
on such person by the Administrator, but not less than two calendar years from 
the date of expiration of the written agreement referred to in such acknowledg- 
ment; and 


(3) Such seiler receives a copy of such acknowledgment. 


(b) Purchasing livestock for which payment is to be made by a draft which is 
not a check, shall constitute purchasing such livestock on credit within the mean- 
ing of paragraph (a) of this section. (See also § 201.43 (b) (1) ). 


(c) The provisions of this section shall not be construed to permit any transac- 
tion prohibited by § 201.61 (a) relating to financing by market agencies selling 
on a commission basis, or by § 201.68 relating to financing packers by dealers or 
vice versa. 


7. In brief, the Bank raises some question about the effect of this regulation. Specifical- 
ly, the Bank argues that since the definition of “cash sale” in § 206 (c) does not explicitly 
state that a writing is required to establish a credit sale, the regulations may not impose 
such a writing requirement. As outlined above, we interpret § 206 (c), in conjunction with 
§ 409 of the Act and the legislative history, to require a writing in order to establish a 
credit sale under the Act. Therefore, we believe that the regulations clearly “carry into ef- 
fect the will of Congress as expressed by the statute.” Ernst & Ernst v. Hochfelder, 425 
U.S. 185, 214, 96 S.Ct. 1375, 1391, 47 L.Ed.2d 668 (1976); Manhattan General Equipment 
Co. v. Commissioner, 297 U.S. 129, 134, 56 S.Ct. 397, 399, 80 L.Ed. 528 (1936). Since 
there is no question that the Secretary was empowered by § 228b (b) to issue this regula- 
tion, since the regulation certainly is a substantive rule affecting individual obligations, see 
Morton v. Ruiz, 415 U.S. 199, 232, 94 S.Ct. 1055, 1073, 39 L.Ed.2d 270 (1971), and since 
there is no argument that the procedural requirements of the Administrative Procedure 
Act were not complied with, we hold that the Bank’s argument that the regulations do not 
have the force and effect of law is devoid of merit. See United States v. Harvey, 659 F.2d 
62 (5th Cir. 1981) (setting forth the test for determining the “force and effect” of a regula- 
tion). 
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For the foregoing reasons, we hold that a livestock purchase is not ex- 
empt from the trust provisions of § 206, unless the packer obtains from 
the seller a writing which clearly indicates that the seller has extended 
credit to the packer and thereby waived protection of the trust provi- 
sions of the Act. In the instant case, there is no evidence that Gotham 
obtained any such writing from any of the appellee livestock sellers. The 
record reflects that on October 22, 1977, Gotham did send to parties 
from whom it had purchased cattle a form for their signatures which ba- 
sically tracked the language of the suggested form in § 201.200 for a 
written acknowledgment of an express extension of credit. However, 
none of the appellees signed such a form or any writing to indicate that 
credit had been expressly extended. Based on the record in this case, we 
hold that the appellees were cash sellers within the meaning of the Act. 

The Bank raises two additional arguments on this question which 
merit some attention. First, the Bank argues that the credit or cash na- 
ture of a sale need not be determined by a writing, but may be ascer- 
tained by examining the course of dealings between the parties. Specifi- 
cally, the Bank urges that the court should find a credit sale under the 
Act whenever the parties to the livestock transaction have an expecta- 
tion that payment would occur after the end of the two-day period estab- 
lished by § 409.* Although in the abstract such a rule might have some 
appeal, it is not the rule that Congress selected. To adopt the Bank’s 
view would do violence to the wording of the statute, the intent of Con- 
gress, and the regulations which reasonably implement the statute. This 
we decline to do. 

The Bank also points to “writings” which it argues support the conclu- 
sion that certain of the appellees were not cash sellers. The writing point 
to the case of appellee U.S. Sugar is an invoice which U.S. Sugar sent to 
Gotham following the sale of cattle in question. However, the face of 
that invoice indicates that the terms of the sale were “cash.” Defendant's 
Composite Exhibit 11. With respect to appellee Lykes, the Bank argues 
that an invoice reflects an agreement to terms of payment as “weekly 
2-2.” Plaintiff's Composite Exhibit 29. Lykes argues in brief that this is 
not an invoice but merely a delivery receipt. The document in question is 
unsigned, and no party has pointed to any evidence explaining the mean- 
ing of “weekly 2-2.” 

No matter how one chooses to characterize these documents, it is clear 
to this court that they do not constitute an express extension of credit. 
Not only do these documents fail to contain the language required by 9 


8. Of course, the mere failure of a packer to comply with the prompt payment provisions 
of § 409 of the Act cannot serve as the basis for holding that the transaction is a credit 
sale, since such an interpretation would destroy the trust provisions of the Act. See 
Hedrick v. S. Bonaccurso & Sons, Inc. , 466 F.Supp. at 1032. 
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C.F.R. § 201.200 or the substantial equivalent thereof, they do not indi- 
cate the express intention of the parties to enter into a credit arrange- 
ment, nor do they indicate that the sellers intended to waive protection 
of the trust provisions of the statute. These documents do not, therefore, 
transform the appellees from cash sellers to credit sellers. 


II. APPLICATION OF THE TRUST 
PROVISIONS TO THE BANK 


The second major argument advanced by the Bank is that even if the 
appellees are cash sellers, the trust provisions of the Packers and Stock- 
yards Act should not be construed to give the cash sellers a superior in- 
terest in Gotham’s accounts receivable as against the Bank. The Bank 
urges that common law trust principles should govern the enforcement 
of the § 206 trust; therefore, the appellees must at minimum trace their 
sales into the accounts receivable over which the Bank held a security in- 
terest in order to recover. We are unable to reconcile the Bank’s argu- 
ments with the language of the statute and its legislative history. 

It is clear that the purpose of the 1976 amendments to the Packers and 
Stockyards Act of 1921 was to provide some future protection for live- 
stock sellers against the type of serious financial loss that cattlemen ex- 
perienced when some major meat packers went bankrupt in the early 
1970's. Of principal concern to Congress was the bankruptcy of Ameri- 
can Beef Packers in 1975, at the time one of the largest meat packers in 
the country. That bankruptcy affected many farmers throughout the 
country who had delivered their entire year’s output of cattle to Ameri- 
can Beef Packers and did not receive payment. The provisions of the 
Uniform Commercial Code placed further impediments in the way of the 
cattlemen in their battle to obtain compensation, since lenders enjoyed 
priority over the cattlemen by virtue of secured interests in assets of the 
packer. The Senate Agriculture and Forestry Committee was explicit in 
identifying as a target of the legislation the favored position that lend- 
ers enjoyed over cattlemen in these situations: 


Of particular concern to the livestock producers . . . [in the 
case of American Beef Packers (“ABP”)] was the fact that 
ABP’s principal source of financing, General Electric Ac- 
ceptance Corporation, stood ahead of them among the 
bankrupt’s creditors by virtue of its duly protected securi- 
ty interest in ABP’s inventory, 1.e., livestock and deriva- 
tive products which the producers had sold on a cash basis 
and for which they had not been paid. 


Under present law, a packer is able to offer as security 
for a loan the livestock, meat, meat food products, or re- 
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ceivables or proceeds therefrom, which he has not paid for. 
The producer, who was responsible for raising, feeding, 
and caring for the livestock is left unpaid, while secured 
creditors reap the reward of his labors... . . 


What is needed to prevent future producer tragedies, as 
occurred following the ABP bankruptcy, is legislation that 
will afford a measure of protection to the livestock produc- 
er and feeder and yet not be so restrictive as to reduce com- 
petition in the livestock slaughtering business. H.R. 8410 
accomplishes this dual objective. 


S.Rep. No. 932, 94th Cong., 2d Sess. 5-6, reprinted in [1976] U.S.Code 
Cong. & Ad.News 2271, 2272. 

As finally adopted by Congress, the 1976 amendments, Pub.L. No. 
94-410, 90 Stat. 1251, create a comprehensive framework for the pro- 
tection of the interests of livestock producers in their dealings with 
packers. The amendments empower the Secretary to require large pack- 
ers to be bonded, empower the Secretary, after notice and bearing, to or- 
der an insolvent packer to cease purchasing livestock, allow the Secre- 
tary to seek temporary injunctions and restraining orders against pack- 
ers, create a private right of action against packers for violation of the 
Act, require packers to make prompt payment for cash purchases, create 
a statutory trust for the benefit of unpaid cash sellers, and preempt cer- 
tain provisions of state law. 

Although each of these protections help, to some degree, to ensure 
that the market for livestock will operate more equitably, it is the trust 
provision which was most squarely directed at the problem discussed in 
the Senate Report quoted above—that of secured creditors taking prior- 
ity over cash sellers of livestock in the event of a packer bankruptcy. To 
make this clear, Congress included in the trust provision of the Act, 
§ 206, the following statement of findings and intent: 


It is hereby found that a burden on and obstruction to com- 
merce in livestock is caused by financing arrangements un- 
der which packers encumber, give lenders security interest 
in, or place liens on, livestock purchased by packers in cash 
sales, or on inventories of or receivables or proceeds from 
meat, meat food products, or livestock products therefrom, 
when payment is not made for the livestock and that such 
arrangements are contrary to the public interest. This sec- 
tion is intended to remedy such burden on and obstruction 
to commerce in livestock and protect the public interest. 
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7US.C.A.§ 196 (a) (West 1980). 

If any doubt is left regarding whether Congress intended § 206, the 
trust provision of the amendments to the Act, to give priority to the in- 
terests of cash sellers of livestock in packer inventories, accounts receiv- 
able, and proceeds derived from the cash seller’s livestock over lenders 
who take security interests in these assets, we think that the following 
statement of the principal sponsor of the 1976 amendments to the Act, 
Rep. Thone, during the House debates lays any such doubt to rest: 


Why do we need this trust provision? Frankly, as I see it, 
this is central to the bill. Without the trust provision we 
have not really helped [farmers such as those injured by 
the American Beef Packers bankruptcy]. 


What is the need for it, then? What are the arguments 
for the trust? First we have the simple answer of equitable 
treatment. How can one argue that a packer should be able 
to commit property as collateral for a loan, in this particu- 
lar case livestock, for which he has not paid and does not 
actually own, to a third party, and then allow the third 
party to stand ahead of the producers if the packer fails? 


Again some would argue that by having the bond and the 
prompt pay and the solvency test, why do we need this 
trust provision? The answer is that the trust provision will 
help prevent a packer from giving a priority to subsequent 
secured creditors, over the livestock producer who has not 
been paid. The trust is the only provision here that gives 
any help to the farmer. 


122 Cong. Rec. 12864 (May 6, 1976) (emphasis added).° In view of the 
foregoing, we believe that if a lender could defeat the § 206 trust mere- 
ly by taking a security interest in inventories and receivables, the clear 
intention of Congress would be thwarted and the trust provision of the 


9. We think that this excerpt from the legislative history sufficiently answers the 
Bank’s argument that the cash sellers should be estopped from invoking the trust because 
of their failure to avail themselves of other remedies provided for in the 1976 amendments. 
There is absolutely no support in the statute for such an argument. Furthermore, the re- 
marks of Rep. Thone quoted above make it clear that the trust section is not dependent on 
other remedial provisions in the Act, but is the only provision in the amended Act which 
will ensure that unpaid cash livestock sellers receive full protection. Likewise, we find the 
Bank’s other estopped arguments—that the appellees “clothed Gotham with apparent 
ownership of the trust property.” Brief of Appellant at 43, causing the Bank to rely on 
such a representation to its detriment, and that, as between the two “innocent” parties in 
this case, the appellees, rather than the Bank, must bear the loss since the appellees’ acts 
occasioned the loss here—to be without basis in law or fact. 
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Act would be reduced to a nullity.’ We hold that so long as cash sellers 
remain unpaid for their livestock sold to a packer subject to § 206, that 
packer must hold his inventories, accounts receivable and proceeds de- 
rived from cash sales for the benefit of the cash sellers until such time as 
they are fully paid. Where the packer has given a lender a security inter- 
est in inventories or receivables that are subject to the § 206 trust, the 
unpaid cash sellers have priority over those assets and may recover the 
proceeds of those receivables to the extent of the outstanding balance on 
the cash sales. In this case, the appellees are entitled to the collections of 
the receivables held in escrow, and the Bank must return to the appel- 
lees from the payments on the accounts receivable which were applied to 
reduce the balance of the Bank’s loan to Gotham the amount necessary 
to compensate the appellees in full for their cash sales to Gotham. 

The Bank argues that the appellees must trace the particular accounts 
receivable derived from the sale of their livestock into the Bank’s hands 
in order to recover. The Secretary of Agriculture, as amicus curiae, ad- 
vances a different interpretation of the statute. The Secretary argues 
that no specific identification of the accounts receivable that cover the 
products of an individual cash seller was intended by Congress. The 
bankruptcy court below agreed with the Secretary, holding that the 
trust consisted of a floating pool of those assets derived from appellees’ 
livestock as well as inventories, receivables and proceeds derived from 
other cash sellers’ livestock. In re Gotham Provision Co., Inc., 1 B.R. 
255, 260-61 (Bkrtcy. S.D. Fla. 1979) 

We conclude that the bankruptcy court was correct in rejecting the 
Bank’s argument that specific tracing is required to establish that ac- 
counts receivable are subject to a § 206 trust. The language of the Act 
itself, § 206 (b), does not clearly answer this question. However, a re- 
view of the legislative history convinces us that Congress did not intend 


10. For this reason, we reject the Bank’s argument that holders of secured interests in 
receivables stand in the same shoes as grocery stores who purchase the meat obtained by 
slaughtering the cash seller’s livestock. The discussion above demonstrates the intent of 
Congress that the trust reach the former case; that the latter case is outside the purview of 
the trust is demonstrated by the following excerpts from the House debates: 


Mr. BERGLAND. [D]id the committee intend the trust provisions under section 8 
would extend to the meats or meat food products purchased and held by the retail- 
ers in a good faith transaction? 

Mr. THONE. No. In those cases the trust would attach to the accounts receivable 
or proceeds received by the packer in exchange for such products. 


122 Cong.Rec. 12867 (May 6, 1976). See Business Meetings on Packers and Stockyards 
Act of 1921, House Committee on Agriculture, 94th Cong. 2d Sess. (December 1976), pt. 
62 (statement of Mr. Robert Bor, counsel to the committee, to the same effect). 
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that livestock producers perform the almost impossible task of tracing 
their products into specific receivables. 

The report of the Senate Committee on Agriculture and Forestry di- 
rectly refutes the Bank’s specific tracing argument. Discussing the 
§ 206 trust, the Committee stated: 


Under this provision, no specific identification of the live- 
stock or the carcasses, meats, proceeds or receivables de- 
rived therefrom is required. Instead, they are held in a pool 
in trust for the benefit of all unpaid cash sellers. Each cash 
seller would be entitled to a pro rata share in settlement of 
his account. 


S. Rep. No. 932, supra at 13, [1976] U.S. Code Cong. & Ad. News at 
2279. (emphasis added). Further support for the notion that specific 
tracing is unnecessary and that the trust consists of a floating pool of in- 
ventories and receivables is found elsewhere in the legislative history. 
See, e.g., Business Meetings of the House Committee on Agriculture, 
supra, at 63." 

We concede that the legislative history is not totally unambiguous on 
the issue of which inventories and receivables are subject to the § 206 
trust. However, due to the nature of the meat packing business where, 
once slaughtered, animal carcasses are quickly cut into meat products 
and commingled, it is a practical impossibility to identify which receiva- 
bles correspond to which seller’s livestock, whether that seller be an un- 
paid cash seller, a paid cash seller, or a credit seller. This problem was 
recognized in the House debates. Referring to the language of 
§ 206 (b),”? Reps. Latta and Thone engaged in the following colloquy: 


Mr. LATTA.... 


I would like to ask the gentleman whether or not he is re- 
ferring in “All livestock purchased” to include livestock 
that may be paid for by the packer. Say he has livestock 


11. Our reference here is to the following exchange: 


Mr. DE LA GARZA. I would like to ask counsel if this trust is identifiable meat 
or volume of meat equal to that purchased. 


Mr. BOR. It was not the intent of the provision to require that the packer main- 
tain custodial accounts separate for each livestock owner. It was not the intent 
that he try to identify separately the livestock which was purchased from each 
separate cattleman or livestock seller. 


Rather, it was the intent that he would hold in a pool, so to speak, his accounts 
receivable and his meat products in trust for the benefit of all unpaid sellers. 
12. See note 1, supra, for the text of § 206 (b). 
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and say 50 percent of it has been paid for. Is the gentleman 
talking about “all” in the context of the livestock that has 
not been paid for? 


Mr. THONE. We are talking about “all” in the context of 
what has not been paid for. But as a practical matter what 
will occur is that a “floating trust” will exist to insure that 
unpaid livestock cash sellers are ultimately paid. It need 
not and should not prevent a packer from obtaining a loan 
on his livestock, meat products and accounts receivable for 
normally the amount of unpaid cash sellers outstanding at 
any one time should not be very great. 


122 Cong. Rec. 12867 (May 6, 1976). The “floating trust” to which Rep. 
Thone refers here is not limited to assets which unpaid cash sellers can 
prove were derived from their products. To so construe the statute 
would effectively destroy the trust provision. 

In the case at bar, the bankruptcy court found, based on testimony of a 
principal of Gotham and an officer of the Bank, that the meat products 
of cash and credit sellers had been commingled, and that the accounts re- 
ceivable derived from producer cash sales could not be distinguished 
from those derived from credit sales. The Bank presented no evidence to 
establish which accounts may be free of the trust. 

According to general principles of trust law, noted by the bankruptcy 
court below, where trust funds are commingled with funds not subject to 
the trust, a lien on the entire commingled fund exists for the benefit of 
the beneficiaries of the trust, and those who receive a transfer of assets 
from the commingled fund with actual or constructive notice of the trust 
are subject to the lien. Scott, The Law of Trusts, §§ 219.4, 519.1 (3d ed. 
1967). In this case, the Bank had constructive notice of the trust because 
a federal statute created the trust. 

We hold that where there is a commingling of livestock products such 
that it is impossible to determine whether a packer’s inventories and ac- 
counts receivable have been derived from livestock purchased by the 
packer in a cash sale or credit sale, all of the packer’s inventories, ac- 
counts receivable and proceeds attributable to livestock sales are subject 
to the § 206 trust to the extent of the amount owed to the unpaid cash 
seller.'* The only burden on the unpaid cash sellers in such a case is to 


13. We note that the bankruptcy court in Jn re Frosty Morn Meats, Inc., No. 
BK-77-31707 (M.D. Tenn. Aug. 31, 1978), held the § 206 trust extended to all inven- 
tories, receivables and proceeds derived from cash sales of livestock, but would not extend 
to assets which could be identified as being derived from credit sales. Since the Bank intro- 
duced no evidence to identify any of the accounts receivable as being derived from credit 
sales, we need not decide the issue reached by the Frosty Morn court. 
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prove the balance due to them and the existence of a floating pool of 
commingled inventories of livestock products, accounts receivables and 
proceeds derived from cash and credit livestock sales.’ Since the appel- 
lees have carried this burden in this case, they are entitled to recover 
against the Bank the amount awarded by the bankruptcy court. 


14. That this is the result intended by Congress is further revealed in the following ex- 
cerpt from the Congressional Record which contains the responses by the Administrator of 
the Packers and Stockyards Administration of the Department of Agriculture to written 
questions submitted by Rep. Thone: 


1. Section 8 of the bill impresses a trust on all “livestock purchased by a packer 
in cash sales and all inventories of or receivables or proceeds from meat, meat 
food products, or livestock derived therefrom” for the benefit of all unpaid cash 
sellers until full payment has been made. It was not intended by the Committee 
that any on-going segregation of funds (custodial account) would be required by 
this provision. Do you see any necessity for segregation of such current assets? 


Answer: No. There would be no need for any special segregation of such cur- 
rent assets, since under the bill the trust attaches on such livestock, inventories, 
receivables and proceeds to the extent of the amount owed the unpaid cash sellers 
and there would be no necessity for a determination of the amount of that trust 
except in situations, such as bankruptcy, where the interests of various claimants 
must be specifically determined. The amount of the trust could be determined 
from the packer’s records at any time by an audit. Although the livestock, inven- 
tories, receivables and proceeds derived from the livestock purchased by the pack- 
er in cash sales would be commingled with all other assets in the normal opera- 
tions of the business, such an audit would reveal the extent of the interest of the 
unpaid cash sellers in such commingled assets and therefore subject to the trust. 


xwekewkkw xk 


3. The Committee intended that the trust established by section 8 be a con- 
structive statutory trust arising by operation of law and that it need not specif- 
ically identify the livestock, accounts receivable, meat or meat products to which 
it attaches until the event (insolvency or bankruptcy) occurs which, as a result of 
its occurrence (marshalling of assets, etc.), results in the identification of certain 
assets to which it has attached. 


As a practical matter, based on the experience of the Packers and Stockyards 
Administration, should such identification of assets to which the trust would at- 
tach, in the event of bankruptcy, cause any difficulty in the administration of this 
program as outlined above? 


Answer: No. There should be no problem encountered in identifying the live- 
stock, accounts receivable, and proceeds from the meat, meat food products, or 
livestock products subject to the trust for the unpaid cash sellers of the livestock. 
Under section 401 of the Packers and Stockyards Act, every packer is required to 
keep such accounts, records and memoranda as fully and correctly disclosed all 
transactions involved in his business. Insofar as we are aware, every packer keeps 
books and records from which the amount of the inventories, receivables and pro- 
ceeds and the amount owed to each unpaid cash seller of the livestock to the pack- 
er can be determined by an audit of those books and records. Upon bankruptcy, 
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Ill. PRESERVATION OF THE § 
206 TRUST 


The Bank argues next that two appellees, Rogers and Perkins, did not 
preserve their right to the trust by making the proper timely filing of no- 
tice with the Secretary of Agriculture. Both Rogers and Perkins made 
cash sales to Gotham on a “grade and yield” basis. The prices for 15 of 
Rogers’ cattle and 16 of Perkins’ cattle were determined on Wednesday, 
February 14, 1979, and the prices for the remaining Perkins’ cow and 
the 79 other Rogers’ cattle were determined on the following day, Febru- 
ary 15, 1979. Plaintiff's Composite Exhibit No. 21. Under 7 U.S.C.A. 
§ 228b (West 1980), the final dates by which Gotham was required to 
make payments on these cattle were February 15 and 16, 1979, and the 
30-day periods following these dates ended on March 17 and 18, 1979. It 
is not disputed that both Rogers and Perkins gave timely notice to 
Gotham. The notice that Rogers filed with the Secretary bears a stamp 
“Received March 19, 1979,” and Perkins’ notice bore a “Received March 
23, 1979” stamp. Plaintiff's Composite Exhibit No. 22. The bankruptcy 
court held that each cash seller “filed sufficient notice with the Debtor 
and with the Secretary within the time periods prescribed by § 206.” In 
re Gotham Provision Co., Inc., 1 B.R. at 259. The district court affirmed, 
holding that because Gotham received written notice and the Secretary 
received actual notice within the required 30-day period, the trust was 
preserved. 

Section 206 (b) establishes a notice requirement for unpaid cash sellers 
who wish to invoke the § 206 trust. Section 206 (b) provides, in perti- 
nent part: 


Provided, That the unpaid seller shall lose the benefit of 
such trust if, in the event that a payment instrument has 
not been received, within thirty days of the final date for 
making a payment under section 228b of this title, or with- 
in fifteen business days after the seller has received notice 
that the payment instrument promptly presented for pay- 
ment has been dishonored, the seller has not preserved his 


for example, an audit would reveal the amount of the commingled inventories, 
accounts receivable and proceeds, the amount owed to the unpaid cash sellers of 
livestock to the packer and thus the extent of the application of the trust. The 
audit would reveal the amount which must be paid to the unpaid cash sellers be- 
fore the commingled inventories, accounts receivable, and proceeds are freed 
from the trust. Accordingly, we foresee no problem in the administration of this 
program as contemplated by the Committee. 


122 Cong.Rec. 18825 (June 17, 1976) (emphasis added). 
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trust under this subsection. The trust shall be preserved by 
giving written notice to the packer and by filing such no- 
tice with the Secretary. 


In cases such as the one at bar where the unpaid cash sellers have not 
received any payment instrument, the statute requires that unpaid cash 
sellers give written notice to the debtor packer and file that notice with 
the Secretary. Both the notice to the packer and the filing with the Sec- 
retary must be performed within the 30-day period following the final 
date for making payment under § 409, 7 U.S.C.A. § 228b (West 1980) 
in order to preserve the trust.'® 

Appellees Rogers and Perkins and the Secretary of Agriculture as 
amicus curiae argue that the statutory requirement for filing is satisfied 
if the Secretary has actual notice of the intent of the cash sellers to in- 
voke the § 206 trust within the requisite 30-day period. Here there is 
evidence that the Secretary had such notice, since officials of the Depart- 
ment of Agriculture personally notified the cash sellers of Gotham’s 
bankruptcy petition. 

We reject the argument that actual notice to the Secretary of the type 
found in this case is sufficient to preserve the trust under § 206. This 
argument is facially inconsistent with the language of the statute, which 
requires an unpaid cash seller to file notice with the Secretary rather 
than to give notice. Furthermore, the legislative history is explicit in re- 
jecting the proposition that notice given by the Secretary to livestock 
producers of the bankruptcy of a packer satisfies the filing requirement 
of the statute. The Senate Report states: 


The Committee further believes that it would be most 
beneficial if the Secretary, through the Packers and Stock- 
yards Administration, would formulate some means of 
notifying producers of a packer bankruptcy. This 
notification would not affect the time periods established 
in section 8 [of the Bill, § 206 of the Act] for an unpaid 
seller to notify the packer and the Secretary in order to 
preserve his right to the trust. Such notification should 
spur unpaid cash sellers to file their notices, and thereby 
preserve their right to the trust, while also allowing more 
rapid determination of the scope of the bankrupt packer’s 
estate. 


15. See 9C.F.R. § 203.15 (1981) for the regulations which correspond to the notice pro- 
vision of the statute. 
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S.Rep. 932, supra, at 13, [1976] U.S.Code Cong. & Ad.News at 2279 (em- 
phasis added)."® 

As noted above, the notice which appellee Rogers Farms, Inc. filed 
with the Secretary was marked “Received March 19, 1979,” thirty-one 
and thirty-two days after the final dates for making payment for its cat- 
tle sold in the two groups of sales, respectively. The statutory deadlines 
for filing notice with the Secretary, however, occurred on Saturday, 
March 17, 1979 and Sunday, March 18, 1979. Therefore, we now turn to 
the question of whether a filing on Monday, March 19, 1979, would be 
timely because the filing periods ended on a weekend. 

Rule 6 (a) of the Federal Rules of Civil Procedure sets forth the basic 
rules for computing time periods in connection with proceedings in fed- 
eral court. Rule 6 (a) provides, in pertinent part: 


In computing any period of time prescribed or allowed by 
these rules, by the local rules of any district court, by order 
of court, or by any applicable statute, the day of the act, 
event, or default from which the designated period of time 
begins to run shall not be included. The last day of the pe- 
riod so computed shall be included, unless it is a Saturday, 
a Sunday, or a legal holiday, in which event the period runs 
until the end of the next day which is not a Saturday, a 
Sunday, or a legal holiday. 


There is some dispute as to whether Rule 6 (a) applies directly to fed- 
eral statutes of limitations or whether it may be invoked only by anal- 
ogy. Compare 2 Moore’s Federal Practice J 6.06 [2] (2d ed. 1981) (taking 
the position that Rule 6 (a) cannot expressly apply to a statute of limita- 
tion) with Wright & Miller, Federal Practice and Procedure, § 1163 
(1969) (noting that the majority rule is that Rule 6 is applicable to stat- 
utes of limitations). We need not explore the subtleties of this debate, be- 
cause, as we stated in Lawson v. Conyers Chrysler, Plymouth and Dodge 
Trucks, Inc., 600 F.2d 465, 466 (5th Cir. 1979), “[tJhis court has consist- 
ently used Rule 6 (a)’s method for computing federal statutory time limi- 
tations.” Although the Lawson case involved the issue of whether the 
day on which an act was performed should be counted in connection with 


16. The Secretary cites two Miller Act cases, United States v. H. I. Lewis Construction 
Co., 375 F.2d 194, 199-201 (2d Cir. 1967) and United States for the Use of Greenwald- 
Supon v. Gramercy Contractors, Inc. , 433 F.Supp. 156 (S.D.N.Y.1977), for the proposition 
that remedial statutes should be liberally construed, in order to effectuate congressional in- 
tent, to allow timely actual notice to satisfy statutory notice requirements. While we agree 
that this statute is remedial in nature, we would be forced to ignore clearly stated congres- 
sional intent in order to accept the actual notice standard advanced by the Secretary. This 
we decline to do. 
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the time limitations in the Truth In Lending Act, each of the cases cited 
by the Lawson court to support the above quoted statement, J. Aron & 
Co. v. S/S Olga Jacob, 527 F.2d 416, 417 (5th Cir. 1976), Wilkes v. 
United States, 192 F.2d 128, 129 (5th Cir. 1951) and Rimmer v. United 
States, 172 F.2d 954, 958-59 (5th Cir. 1949), applied the method of 
Rule 6 (a) for computing statutory time periods when the last day of the 
period occurs on a Saturday, Sunday or holiday and held that actions 
performed on the next business day were timely under the statutes in- 
volved." 

We see no reason why the method of Rule 6 (a) should not be invoked 
for purposes of computing the 30-day notice and filing period prescribed 
by § 206 of the Packers and Stockyards Act. The justifications offered 
by the Supreme Court in Union National Bank v. Lamb, 337 US. 38, 41, 
69 S.Ct. 911, 912, 93 L.Ed. 1190 (1949), for applying the method of Rule 
6 (a) in connection with 28 U.S.C. § 2101 (c) (1948) have equal force 
here: “[s]ince the rule had the concurrence of Congress, and since no con- 
trary policy is expressed in the statute governing this review, we think 
that the considerations of liberality and leniency which find expression 
in Rule 6 (a) are equally applicable . . . [to the statutory time period in- 
volved here].” Moreover, the Packers and Stockyards Act is a remedial 
statute. Therefore, as we noted in connection with the Truth In Lending 
Act, the application of “Rule 6 (a) is particularly appropriate in light of 
the remedial purposes of the Act.” Lawson v. Conyers Chrysler, Ply- 
mouth and Dodge Trucks, Inc. , 600 F.2d at 466. 

Applying the method of Rule 6 (a) to the facts of this case, we hold 
that the statutory period for preserving the § 206 trust for appellees 
Rogers and Perkins ended on Monday, March 19, 1979. Since there is no 
dispute that Rogers gave written notice to Gotham and filed with the 
Secretary no later than March 19, Rogers preserved its right to the 
§ 206 trust. 

The USDA stamped Perkins’ notice as “received” on March 23, 1979. 
Both Perkins and the Secretary contend that filing does not occur when 
the USDA stamps the notice “received,” but is effective when notice is 
transmitted to the Secretary. The bankruptcy court did not address this 


17. Although other courts have applied the method of Rule 6 (a) no time limits imposed 
by remedial statutes such as Title VII, see, e.g., Pearson v. Furnco Construction Co., 563 
F.2d 815, 818-19 (7th Cir. 1977); Kane v. Douglas, Elliman, Hollyday & Ives, 635 F.2d 141 
(2d Cir. 1980), the district court in Smith v. Bailor, 22 FEP Cases 1378 (N.D.Ga. 1980), de- 
clined to apply Rule 6 (a) to the 30-day period for filing suit against the federal government 
under 42 U.S.C. § 2000e-16. We recognize that the Smith case is inconsistent with the 
rule set forth above. However, the underlying rationale of Smith, that the Title VII time 
period involved was jurisdictional (and, therefore, in the view of the Smith court, not sub- 
ject to extension under Rule 6 (a) ) is questionable in view of the en banc opinion of this 
court in Coke v. General Adjustment Bureau, Inc., 640 F.2d 584 (5th Cir. 1981). 
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issue and made no findings of fact as to when Perkins’ notice to the Sec- 
retary was mailed or received. 

Although the stamp applied by the Secretary to the notice papers is 
conclusive evidence that filing occurred no later than the date of the 
stamp, it is not conclusive evidence that the notice was not received in 
the Secretary’s office at an earlier date.'* In a case where there was some 
delay in affixing the stamp “received” on the notice, the date of receipt 
would certainly be a more appropriate measure of filing.'® We are con- 
vinced, therefore, that filing is effective no later than the time written 
notice is actually received in the USDA offices. However, in view of the 
absence of findings of fact relating to the date that Perkins’ notice was 
transmitted and the date it was received in the USDA office, and in view 
of the inadequate development in this litigation of the issue of what con- 
stitutes filing, we decline to decide whether the filing required by 
§ 206 (b) occurs when notice is transmitted to the Secretary. We there- 
fore remand Perkins’ case for further proceedings. 

The Bank raises one further claim, that Rogers Farms, Inc. was not a 
proper party to file a claim under § 206, since Gotham had purchased 
its cattle from Billie Rogers Farm, an unincorporated separate entity. 
The bankruptcy court found that Billie Rogers Farm had assigned all of 
its accounts receivable to Rogers Farms, Inc., and held that the assignee 
could perfect a claim under § 206. The court further noted that there 
was no showing that this assignment was prejudicial to Gotham or to the 
Bank. We agree with the bankruptcy court that Rogers Farms, Inc. is en- 
titled to the protection of § 206 with respect to the cattle for which it 
remains unpaid. 


IV. CONCLUSION 


The bankruptcy court’s decision, affirmed by the district court, prop- 
erly held that the appellees were cash sellers within the meaning of 
§ 206 of the Packers and Stockyards Act, and that those cash sellers 
who had properly preserved the § 206 trust were entitled to recover the 
unpaid balance on their sales of livestock from the trust assets, both 
those held in escrow and those in the hands of the Bank. The bankruptcy 


18. There is no doubt that whatever acts are required to make a filing under § 206, 
Rogers filed notice no later than March 19, 1976, and Perkins filed no later than March 23, 
1976. Since there are no findings of fact on the issues of when notice to the Secretary was 
sent or received in Perkins’ case, it is not established that one or both of these events did 
not occur by March 19. We believe that it is inappropriate to reach the issue of whether 
transmittal of written notice to the Secretary by mail or otherwise would constitute filing 
until these factual issues are answered. 

19. The court in Hedrick v. S. Bonaccurso & Sons, Inc., 466 F.Supp. at 1032, did not ad- 
dress this issue, but assumed that filing occurred on the date stamped. 
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court did not make sufficient findings to determine whether appellee 
Perkins preserved his rights to the § 206 trust, and therefore the judg- 
ments below with respect to Perkins are reversed and the case is re- 
manded. All other appellees have properly preserved the § 206 trust, 


and the judgments as to those parties are affirmed. 
AFFIRMED IN PART, REVERSED IN PART, AND REMANDED. 


DISCIPLINARY DECISIONS 
(No. 21, 357) 


In re MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH- 
HOFER, EDWARD WENDEL and RONALD EGBERT, individuals. P&S 
Docket No. 5844. Decided March 1, 1982. 


Dealer—Insufficient funds checks—Concealing true amount in bank 
account—Suspension of registration—Civil penalty—Consent 


Respondent Ronald Egbert consented to an order to cease and desist from issuing insuffi- 
cient funds checks, and from exchanging or “swapping” checks to conceal the true 
amount of funds available in any bank account. Respondent Ronald Egbert is sus- 
pended as a registrant for 60 days, and is assessed a civil penalty of $2,000.00. 


Allan R. Kahan, for complainant. 
W. Lynn Swinger, Sidney, Ohio, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AS TO RESPONDENT 
RONALD EGBERT 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that respondent Ronald Egbert 
willfully violated the Act. This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 C.F.R. 1.138). 

Respondent Ronald Egbert admits the jurisdictional allegations in 
paragraph I of the complaint as they relate to him and specifically ad- 
mits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Ronald Egbert, hereinafter referred to as respondent Egbert, is an 
individual whose mailing address is 11990 Botkins Road, Botkins, Ohio 
45306. 

2. Respondent Egbert is, and at all times material herein was: 

a. Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

b. Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


Respondent Egbert having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Ronald Egbert shall cease and desist from: 

(1) Issuing checks on accounts which do not have sufficient funds on 
deposit and available to pay such checks when issued; and 

(2) Exchanging or “swapping” checks with any person for the purpose 
or with the effect of concealing the true amount of funds available in any 


checking or other bank account, or of creating a false “float” or balance 
in any such account. 

Respondent Ronald Egbert is suspended as a registrant under the Act 
for sixty (60) days and is assessed a civil penalty of two thousand dollars 
($2,000.00). 

The provisions of this order shall become effective on the sixth day 
after service upon the respondent. 

Copies hereof shall be served upon the parties. 
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(No. 21,358) 


In re WINDSOR AUCTION Co., INC., RICHARD E. PASLEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED and DONALD D. GAST. P & S Docket 
No. 5907. Decided March 2, 1982. 


Market agency—Weights and prices, untrue or incorrect— 
Misrepresentation—Unfair and deceptive practices—Civil penalty — 
Consent 


Respondent Larry W. Reed consented to an order to cease and desist from billing or collect- 
ing on the basis of untrue or incorrect weights and prices; issuing invoices showing 
other than true and correct weights and prices; falsely representing the true origin 
of livestock, and engaging in scheme to artificially inflate the price of livestock. Re- 
spondent Larry W. Reed is ordered to maintain complete and accurate records, and 
is assessed a civil penalty of $1,000.00. 


Allan R. Kahan, for complainant. 
Respondent Larry W. Reed, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
LARRY W. REED 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents named herein willfully violated the 
Act. This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 U.S.C. 181 et 
seq.). 

Respondent Larry W. Reed admits the allegations of paragraph I of 
the complaint as they relate to him, specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Larry W. Reed, hereinafter referred to as respondent 
Reed, is an individual residing in Rich Hill, Missouri, and whose mailing 
address is c/o Silver Saddle Lodge, 4601 S. Sante Fe Drive, Englewood, 
Colorado 80010. 

2. Respondent Reed is now, and was at all times material herein: 
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(a) Engaged in the business of buying livestock on a commission 
basis in commerce; and 
(b) Not registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis. 


CONCLUSIONS 


Respondent Larry W. Reed having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Reed, individually or in concert with others, or through 
any corporate or other device, shall cease and desist from: 

1. Billing or collecting from his principals for livestock purchased on 
commission at prices other than the actual prices plus agreed buying 
commission. 

2. Billing and collecting from his principals for livestock purchased 
on a weight basis on the basis of weights other than the actual purchase 
weights of such livestock. 

3. Issuing purchase or sales invoices in connection with the purchase 
or sale of livestock showing weights or prices which are other than the 
true and correct weights or prices of the livestock. 

4. Falsely representing the true origin of livestock purchased on a 
commission or agency basis. 

5. Engaging in any scheme or device to artificially inflate the price of 
livestock purchased on a commission or agency basis. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a mar- 
ket agency subject to the Act, including true and correct copies of ac- 
counts of purchase for livestock purchased on commission, and true and 
correct sales invoices for livestock sold. 

Respondent Reed is hereby assessed a civil penalty of one thousand 
dollars ($1,000.00). 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon the re- 
spondent. 

Copies hereof shall be served upon the parties. 
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(No. 21,359) 


In re ILLINOIS QUALITY FEEDER PIG COMPANY, and RODGER WIND. 
P & S Docket No. 5972. Decided March 3, 1982. 


Dealer—Insolvency—Insufficient funds checks—Failure to pay when due— 
Accounts and records—Suspension of registration—Consent 


Respondents consented to an order to cease and desist from engaging in business while in- 
solvent; issuing insufficient funds checks; and failing to pay, when due, the full pur- 
chase price of livestock. Respondents are ordered to maintain complete and accurate 
records, and the corporate respondent is suspended as a registrant for 14 days and 
thereafter until solvent. 


Lydia Lizarribar, for complainant. 
Kent Slater, Macomb, I11., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the financial condition of the corporate respondent 
does not meet the requirements of the Act and that the respondents wil- 
fully violated the Act. This decision is entered pursuant to the consent 
decision provisions of the Rules of Practices applicable to this proceed- 
ing (7 C.F.R. 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Illinois Quality Feeder Pig Company, hereinafter referred to as the 
corporate respondent, is a corporation with its principal place of busi- 
ness located at R.R. #1, Macomb, Illinois 61455. 

2. The corporate respondent is and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce; and 

(b) Registered with the Secretary of Agriculture as a dealer buying 
and selling livestock in commerce. 
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3. Rodger Wind, hereinafter referred to as the individual respondent, 
is an individual whose address is R.R. #1, Macomb, Illinois 61455. 

4, At all times material herein, the individual respondent was presi- 
dent and a substantial stockholder of the corporate respondent and man- 
aged, directed and controlled the business activities of the corporate re- 
spondent. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, and the individual respondent, directly or through any 
corporate or other device, shall cease and desist from: 

1. Engaging in business as a dealer or market agency while insolvent, 
i.e., While current liabilities exceed current assets; 

2. Issuing checks in payment for livestock without having and main- 
taining sufficient funds available in the bank account on which they are 
drawn to pay such checks when presented for payment; and 

3. Failing to pay, when due, the full purchase price of livestock pur- 
chased. 

Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business as a dealer 
subject to the Act including purchase invoices relating to their livestock 
purchase transactions. 

Corporate respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until such time as it shall demonstrate 
that it is no longer insolvent. When corporate respondent demonstrates 
that it is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension, after the expiration of the 14 
day period. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondents. Copies of this decision shall 
be served upon the parties. 
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(No. 21,360) 


In re PHILLIP BRANCH. P&S Docket No. 5917. Decided March 5, 
1982. 


Dealer, not registered as—Bonding requirement—Scales— Weights, untrue 
or incorrect—Accounts and Records—Civil penalty —Consent 


Respondent consented to an order to cease and desist from engaging in business without 
maintaining a reasonable bond or its equivalent; weighing livestock at other than 
true and correct weights; and failing to operate livestock scales in accordance with 
the Act. Respondent is ordered to maintain complete and accurate records, and is as- 
sessed a civil penalty of $2,000.00. 


Lydia Lizarribar, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Phillip Branch, d/b/a Phillip Branch Livestock, hereinafter referred 
to as the respondent, is an individual whose address is 4-C Williams- 
burg, Muscle Shoals, Alabama 35660. 

2. Respondent is and at all times material herein was engaged in the 
business of buying and selling livestock in commerce. 

3. Not registered as a dealer under the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, his agents and employees, successors and assigns, indi- 
vidually or through any corporate or other device, in connection with his 
activities under the Act, shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required by said Act and regula- 
tions; 

2. Weighing livestock at other than their true and correct weights; 

3. Issuing accountings to sellers of livestock on the basis of false and 
incorrect weights; and 

4. Failing to operate livestock scales controlled by the respondent in 
accordance with the Act and the regulations. 

Respondent shall keep accounts, records and memoranda that fully 
and correctly disclose all transactions involved in his business under the 
Act, including among others scale tickets and accounts of purchase 
which show the true and correct weight of the livestock purchased by re- 
spondent on a weight basis. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ) the re- 
spondent is assessed a civil penalty of $2,000.00. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 21,361) 


In re T.G. KREIDER. P&S Docket No. 5983. Decided March 5, 
1982. 


Dealer—Market agency—Misrepresentation— Accounts of purchase, false 
or inaccurate—Suspension of registration—Civil penalty —Consent 


Respondent consented to an order to cease and desist from misrepresenting the original 
prices of livestock, or the nature of the charges made for his services; issuing ac- 
counts of sale, invoices or billings showing false, inaccurate or misleading price en- 
tries; and collecting on the basis of false, inaccurate or misleading price entries. Re- 
spondent is suspended as a registrant for 21 days, and is assessed a civil penalty of 
$1,500.00. 


Charlene Rosen, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent T. G. Kreider, hereinafter referred to as the respond- 
ent, is an individual whose principal place of business is located at Lan- 
caster, Pennsylvania. His business mailing address is Lancaster Stock- 
yards, Inc., Lancaster, Pennsylvania 17601. 

2. Respondent is now, and at all times material herein was: 

(a) Engaged in the business of buying livestock on a commission 
basis in commerce at the Lancaster Stockyards, Inc. stockyard; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 





T.G. KREIDER 473 
Cite as 41 A.D. 472 


(c) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis and as a dealer to buy and sell 
livestock for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, individually or through any corporate or other device, in 
connection with his activities subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Misrepresenting to his principals (a) the original purchase prices 
for livestock purchased on a commission basis, or (b) the nature of the 
charges made for his services; 

2. Preparing and issuing, or causing to be prepared and issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate, or mis- 
leading price entries for such livestock; 

3. Collecting payment from the purchasers of livestock on the basis of 
false, inaccurate, or misleading price entries on accounts of purchase, in- 
voices, or billings; and 

4. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock, any statement or information where such insertion or 
omission results, in whole or in part, in a false, inaccurate or misleading 
record of such livestock purchase or sale transaction. 

Respondent is suspended as a registrant under the Act for a period of 
21 days. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is assessed a civil penalty of $1,500. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 21,362) 


In re KENNETH W. SANDOZ. P &S Docket No. 5880. Decided March 
5, 1982. 


Dealer—Bonding requirement—Civil penalty —Consent 


Respondent consented to an order to cease and desist from engaging in business without 
maintaining a reasonable bond or its equivalent. Respondent is assessed a civil pen- 
alty of $3,000.00. 


Allan R. Kahan, for complainant. 
William F. Behrens, Phoenix, Ariz., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent wilfully violated the Act and the regula- 
tions issued thereunder (9 C.F.R. 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 C.F.R. 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Kenneth W. Sandoz, hereinafter referred to as the respondent, is 
an individual whose mailing address is 10038 North 57th Street, Scotts- 
dale, Arizona 85251. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Kenneth W. Sandoz, individually or through any corpo- 
rate or other device, in connection with his activities subject to the Pack- 
ers and Stockyards Act, shall cease and desist from engaging in any busi- 
ness in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is hereby assessed a civil penalty in the amount of $3,000.00 
(Three Thousand Dollars). 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,363) 


In re CLARK LIVESTOCK AUCTION, INC. P &S Docket No. 5968. De- 
cided March 9, 1982. 


Dealer—Market agency—Bonding requirement—Suspension of 
registration—Civil penalty—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
maintaining a reasonable bond or its equivalent. Respondent is suspended as a regis- 
trant until in full compliance with the bonding requirements, and is assessed a civil 
penalty of $500.00. 


Lydia Lizarribar, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seqg.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
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spondent wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this proceeding 
(7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Clark Livestock Auction, Inc., hereinafter referred to as the re- 
spondent, is a corporation whose mailing address is P.O. Box 5318, 
Bossier City, Louisiana 71111. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of selling livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to sell livestock 
in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Clark Livestock Auction, Inc., its successors, officers, di- 
rectors, agents and employees, in connection with its activities subject to 
the Packers and Stockyards Act, shall cease and desist from engaging in 
any business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, without fil- 
ing and maintaining a reasonable bond or its equivalent, as required un- 
der the Act and the regulations. 

Respondent is suspended as a registrant under the Act until it com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that it is in full compliance with 
such requirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 
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In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is assessed a civil penalty in the amount of Five Hundred Dol- 
lars ($500.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 

This Consent Decision appears to contain the signatures of the parties 
and appears to be an “original”. This is noted notwithstanding Complain- 
ant’s Motion for Entry of Duplicate Consent Decision with Corrections 
filed March 8, 1982. Inasmuch as there appears to be no reason for utiliz- 
ing the “duplicate”, the original has been signed. Also, it is noted for the 
record that on February 26, 1982, the Complainant filed a Motion for 
Adoption of Proposed Decision which was withdrawn on March 4, 1982, 
by Motion for Withdrawal of Decision and Proposed Default Decision. 


(No. 21,364) 


In re ADAIR COUNTY LIVESTOCK MARKET CENTER, INC., a corporation, 
and GEORGE O. DURFLINGER, JR., and HARRY DURFLINGER, individ- 
uals. P&S Docket No. 5962. Decided March 10, 1982. 


Dealer—Market agency—Insolvency—Shippers’ proceeds account—Net 
proceeds—Insufficient funds checks—Failure to pay when due— 
Consignment—Suspension of registration—Consent 


Where respondents consented to an order to cease and desist from engaging in business 
while insolvent; failing to deposit into or maintain properly their account for ship- 
pers’ proceeds; failing to transmit net proceeds when due, and using such proceeds 
for own purposes; issuing insufficient funds checks; failing to pay, when due, the 
full purchase price of livestock; and purchasing livestock from consignments for re- 
sale for their own speculative accounts. The corporate respondent is suspended as a 
registrant for 90 days and thereafter until solvent, and the individual respondents 
are suspended for 90 days. 


Charlene Rosen, for complainant. 
R. M. Gifford, Green City, Mo., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents violated the Act and the regulations issued thereunder (9 CFR 





478 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 477 

201.1 et seq.). This decision is entered pursuant to the consent decision 

provisions of the rules of practice applicable to this proceeding (7 CFR 

§1.138). 

The respondents admit the jurisdictional allegations of paragraphs I, 
II and III of the complaint and specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Adair County Livestock Market Center, Inc., hereinafter referred 
to as the corporate respondent, is a corporation with its principal place 
of business located at Kirksville, Missouri. Its business mailing address 
is Box 283, Highway 63 North, Kirksville, Missouri 63501. 

2. Corporate respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the Adair 
County Livestock Market stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to sell livestock on a commission basis, and as a dealer to buy and sell 
livestock for its own account. 

3. George O. Durflinger, Jr., hereinafter referred to as respondent 
George O. Durflinger, Jr., is an individual whose business mailing ad- 
dress is 1416 W. Michigan Road, Kirksville, Missouri 63501. 

4. Respondent George O. Durflinger, Jr., at all times material herein, 
was: 

(a) President of the corporate respondent; 

(b) Owner of a substantial portion of the outstanding stock in the 
corporate respondent; 

(c) Responsible, in combination with respondent Harry Durflinger, 
for the direction, management, and control of the corporate respondent; 
and 


(d) Registered as a dealer to buy and sell livestock for his own ac- 
count. 
5. Harry Durflinger, hereinafter referred to as respondent Harry Dur- 
flinger, is an individual whose business mailing address is 1416 W. 
Michigan Road, Kirksville, Missouri 63501. 
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6. Respondent Harry Durflinger at all times material herein was: 

(a) Vice-President of the corporate respondent; 

(b) Owner of a substantial portion of the stock in the corporate re- 
spondent; 

(c) Responsible, in combination with respondent George O. Dur- 
flinger, Jr., for the direction, management, and control of the corporate 
respondent; and 

(d) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock and as a market agency buying livestock on a commis- 
sion basis. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Corporate respondent, its officers, directors, agents, employees, suc- 
cessors and assigns, and respondents George O. Durflinger, Jr. and Har- 
ry Durflinger, directly or through any corporate or other device, in con- 
nection with their activities subject to the Packers and Stockyards Act, 


shall cease and desist from: 

1. Engaging in the business of a market agency or dealer while their 
current liabilities exceed their current assets; 

2. Failing to deposit in any Custodial Account for Shippers’ Pro- 
ceeds under their control, within the time prescribed by section 
201.42 (c) of the regulations (9 CFR 201.42 (c) ), an amount equal to the 
proceeds receivable from the sale of consigned livestock; 

3. Failing to otherwise maintain any Custodial Account for Ship- 
pers’ Proceeds under their control in conformity with the provisions of 
section 201.42 of the regulations; 

4. Using funds received as proceeds from the sale of livestock sold 
on a commission basis for purposes of their own and purposes other than 
the payment of lawful marketing charges and remittance of net proceeds 
to consignors; 

5. Issuing checks in purported payment of the net proceeds result- 
ing from the sale of consigned livestock sold on a commission basis with- 
out having sufficient funds to pay such checks on deposit and available 
in the bank account on which such checks are drawn to pay such checks 
when presented; 

6. Failing to transmit or deliver to the owners or consignors of live- 
stock, when due, the net proceeds received from the sale of their live- 
stock; 
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7. Issuing checks in payment for livestock without having sufficient 
funds on deposit and available in the bank account on which such checks 
are drawn to pay such checks when presented; 

8. Failing to pay, when due, the full purchase price of livestock; and 

9. Purchasing livestock from consignments for resale for their own 
speculative accounts. 

Corporate respondent is suspended as a registrant under the Act for a 
period of 90 days and thereafter until it demonstrates that it is no longer 
insolvent and that the deficit in its custodial account has been eliminat- 
ed. When the corporate respondent demonstrates that it is no longer in- 
solvent and the deficit in its custodial account has been eliminated, a 
supplemental order will be issued terminating the suspension, after the 
expiration of the 90 day suspension period. 

Respondents George O. Durflinger, Jr., and Harry Durflinger are sus- 
pended as registrants under the Act for a period of 90 days. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 21,365) 


In re THOMASTON BEEF AND VEAL, INC., a corporation, and WILLIAM A. 
VERDON, an individual. P&S Docket No. 5922. Order issued 
March 10, 1982. 


Packer—Insolvency—Bonding requirement—Failure to pay when due— 
Insufficient funds checks—Trust funds—Consent 


Respondents consented to an order to cease and desist from engaging in business while in- 
solvent; engaging in business without filing or maintaining a reasonable bond; fail- 
ing to pay, when due, the full purchase price of livestock; issuing insufficient funds 
checks; and failing to hold in trust, funds required to be held in trust. 


Eric Paul, for complainant. 
Alan W. Connell, Thomaston, Georgia., for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the corporate respond- 
ent’s financial condition does not meet the requirements of the Act and 
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that the respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit the Secretary has jurisdiction in 
this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Thomaston Beef & Veal, Inc., hereinafter referred to as the corpo- 
rate respondent, is a Georgia corporation whose principal place of busi- 
ness is in Thomaston, Georgia, and whose mailing address is P.O. Box 
1113, Thomaston, Georgia 30286. 

2. The corporate respondent is and at all times material herein was: 

(a) A packer within the meaning and subject to the provisions of the 
Act; and 

(b) Engaged in the business of buying livestock in commerce for the 
purpose of slaughter. 

3. William A. Verdon, hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is P.O. Box 
1113, Thomaston, Georgia 30286, and whose private residence is now lo- 
cated at 4 Pinecreast Lane, Parsippany, New Jersey 07054. 

4. The individual respondent is and at all times material herein was: 

(a) Secretary-Treasurer of the corporate respondent; 

(b) Owner of ninety (90) percent of the stock of the corporate re- 
spondent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent 
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or employee of the corporate respondent or its successors, in connection 
with their operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

(1) Purchasing livestock while insolvent, i.e., while current liabili- 
ties exceed current assets, unless the full purchase price of the livestock 
is paid at the time of purchase in cash, by cashier’s check or by wire 
transfer of funds; 

(2) Purchasing livestock for slaughter without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act and the 
regulations; 

(3) Failing to pay, when due, the full purchase price of livestock; 

(4) Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the account 
upon which such checks are drawn to pay such checks; and 

(5) Failing to hold in trust or otherwise endangering trust funds re- 
quired to be held in trust for the benefit of all unpaid cash sellers of live- 
stock until such sellers are paid. 

The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondents. 
Copies of this decision shall be served upon the parties. 


(No. 21,366) 


In re DeLOS BIDLEMAN, BEATY OSBORN, and DOUGLAS K. McMILLEN. 
P &S Docket No. 5980. Decided March 10, 1982. 


Dealer—Gifts—Civil penalty—Consent 


Respondent Osborn consented to an order to cease and desist from cooperating in any 
agreement with any packer or its associates, which involves the offering of any gift 
of more than nominal value in connection with the purchase of livestock by such 
packer. Respondent Osborn is assessed a civil penalty of $3,500.00. 


Joanne Schwartz, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION WITH RESPECT TO 
BEATY OSBORN 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.), by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of Agri- 
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culture, alleging that the respondents violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR §1.138). 

Respondent Osborn admits the jurisdictional allegations in paragraph 
II of the complaint, as those allegations pertain to him, and specifically 
admits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Beaty Osborn, hereinafter referred to as respondent Osborn, is an 
individual whose mailing address is Post Office Box 276, Dodge City, 
Kansas 67801. 

2. Respondent Osborn is and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account and the accounts of others; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


Respondent Osborn having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Osborn, individually or through any corporate or other de- 
vice, in connection with his operations subject to the Packers and Stock- 
yards Act, shall cease and desist from entering, continuing or cooperat- 
ing in any agreement, relationship or association with any officer, agent 
or employee of any packer which involves the giving or offering of any 
money or any gift of more than nominal value to or for the benefit of any 
such officer, agent or employee of the packer based upon or related to 
the purchase of livestock by such packer from the respondent or those 
associated with the respondent. 

In accordance with section 312 (b) of the Act (7 U.S.C. §213 (b) ), re- 
spondent Osborn is assessed a civil penalty in the amount of three 
thousand five hundred dollars ($3,500.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 
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(No. 21,367) 


In re DeLOS BIDLEMAN, BEATY OSBORN, and DOUGLAS K. MCMILLEN. 
P & S Docket No. 5980. Decided March 11, 1982. 


Dealer—Gifts—Civil penalty—Consent 


Respondent Bidleman consented to an order to cease and desist from cooperating in any 
agreement with any packer or its associates, which involves the offering of any gift 
of more than nominal value in connection with the purchase of livestock by such 
packer. Respondent Bidleman is assessed a civil penalty of $3,500.00. 


Joanne Schwartz, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION WITH RESPECT TO 
DeLOS BIDLEMAN 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.), by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondents violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR §1.138). 

Respondent Bidleman admits the jurisdictional allegations in para- 
graph I of the complaint, as those allegations pertain to him, and specif- 
ically admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing and 
further procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. DeLos Bidleman, hereinafter referred to as respondent Bidleman, 
is an individual whose mailing address is West Park Street, Dodge City, 
Kansas 67801. 

2. Respondent Bidleman is and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account and the accounts of others; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


Respondent Bidleman having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Bidleman, individually or through any corporate or other 
device, in connection with his operations subject to the Packers and 
Stockyards Act, shall cease and desist from entering, continuing or coop- 
erating in any agreement, relationship or association with any officer, 
agent or employee of any packer which involves the giving or offering of 
any money or any gift of more than nominal value to or for the benefit of 
any such officer, agent or employee of the packer based upon or related 
to the purchase of livestock by such packer from the respondent or those 
associated with the respondent. 

In accordance with section 312 (b) of the Act (7 U.S.C. §213 (b) ), re- 
spondent Bidleman is assessed a civil penalty in the amount of three 
thousand five hundred dollars ($3,500). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 


(No. 21,368) 


In re EMMETT LIVESTOCK COMMISSION CoO., INC., a corporation, and L. 
KENNETH TROUTT, an individual. P&S Docket No. 5954. Order 
issued March 11, 1982. 


Dealer—Market agency—Insolvency—Net proceeds—Shippers’ proceeds 
account—Suspension of registration—Consent 


Respondents consented to an order to cease and desist from engaging in business while in- 
solvent; using net proceeds for their own purposes; failing to deposit into or main- 
tain properly their account for shippers’ proceeds. The corporate respondent's regis- 
tration is suspended until the deficit in its shippers’ proceeds account is eliminated, 
and until it is solvent. 


Peter Train, for complainant. 
Respondents, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the finan- 
cial condition of the corporate respondent does not meet the require- 
ments of the Act and that the respondents wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations of Paragraphs I 
and II of the complaint and specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Emmett Livestock Commission Co., Inc., hereinafter referred to as 
the corporate respondent, is a corporation whose business mailing ad- 


dress is Route #1, Emmett, Idaho 83617. 

2. The corporate respondent is, and was at all times material herein: 

(a) Engaged in the business of conducting and operating the Em- 
mett Livestock Commission Co., Inc. stockyard, a posted stockyard sub- 
ject to the provisions of the Act; 

(b) Engaged in the business of a market agency, selling livestock in 
commerce on a commission basis and as a dealer buying and selling live- 
stock in commerce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market agency 
selling livestock in commerce on a commission basis and as a dealer buy- 
ing and selling livestock in commerce. 

3. L. Kenneth Troutt, hereinafter referred to as the individual re- 
spondent, is an individual whose personal mailing address is 321 East 
2nd Street, Emmett, Idaho 83617. 

4. The individual respondent is, and at all times material herein was: 

(a) President of the corporate respondent; 

(b) Owner of 90% of the corporate stock issued by the corporate re- 
spondent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, and the individual respondent, individually or as an officer, direc- 
tor, agent or employee of the corporate respondent or its successors, in 
connection with their operations subject to the Packers and Stockyards 
Act, shall cease and desist from: 

1. Selling livestock in commerce on a commission basis or buying and 
selling livestock in commerce for their own account while insolvent, i.e., 
while current liabilities exceed current assets; 

2. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes of their own and for purposes other 
than the payment of lawful marketing charges and the remittance of net 
proceeds to shippers, and making such other use of shippers’ proceeds in 
their possession or control as will endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof due to 
the person or persons entitled thereto; 

3. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed by section 201.42 (c) of the regulations 
(9 CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; and 

4, Failing to otherwise maintain their “Custodial Account for Ship- 
pers’ Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 

The corporate respondent is suspended as a registrant under the Act 
until it demonstrates that the deficit in its “Custodial Account for Ship- 
pers’ Proceeds” has been eliminated and that it is no longer insolvent. 
When the corporate respondent demonstrates that the deficit in its 
“Custodial Account for Shippers’ Proceeds” has been eliminated, and 
that it is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension. 

The provisions of the Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 21,369) 


In re CORSICA LIVESTOCK SALES, INC., DALE DOCKENDORF, CORSICA 
LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GENERAL 
SERVICES CORPORATION, and ELWooD L. (WooDY) NELSON. P&S 
Docket No. 5728. Decided March 18, 1982. 


Dealer—Consignment—Failure to pay when due—Insufficient funds 
checks—Bonding requirement—Consent 


Respondent Elwood L. (Woody) Nelson consented to an order to cease and desist from pur- 
chasing livestock out of consignment for his own speculative account; failing to pay, 
when due, the full purchase price of livestock; issuing insufficient funds checks; is- 
suing checks drawn on a closed account or signed by one who is an unauthorized 
payor; and engaging in business without filing or maintaining a reasonable bond. 


Joanne Schwartz, for complainant. 
John L. Wilds, Sioux Falls, S. Dak., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION WITH RESPECT TO 
ELWOOD L. (WOODY) NELSON 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that the respondents wilfully violated the Act 
and the regulations issued thereunder (9 C.F.R. §201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 C.F.R. §1.138). 

Respondent Nelson admits the jurisdictional allegations in paragraphs 
IB (4), (5) and (9) of the amended complaint as the allegations pertain to 
him, and specifically admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure and consents and agrees, for the purpose 
of settling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Elwood L. (Woody) Nelson, hereinafter referred to as respondent 
Nelson, is an individual whose mailing address, at all times material 
herein, was 920 South Willow, Sioux Falls, South Dakota 57104. 

2. Respondent Nelson, at all times material herein, was: 
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(a) President and sole director of respondent General Services Cor- 
poration, hereinafter referred to as respondent GSC; 

(b) Owner of a substantial portion of the outstanding stock issued 
by respondent GSC; 

(c) Responsible for the direction, management and control of re- 
spondent GSC; 

(d) Secretary-Treasurer of respondent Corsica Livestock Marketing, 
Inc., hereinafter referred to as respondent CLMI; 

(e) Responsible, in combination with respondents GSC, Dale 
Dockendorf and Walter D. Bormann, for the direction, management and 
control of respondent CLMI; 

(f) Engaged in the business of buying and selling livestock for his 
own account; and 

(g) A dealer, within the meaning of and subject to the provisions of 
the Act. 


CONCLUSIONS 


Respondent Nelson having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Elwood L. (Woody) Nelson, individually or as an officer, 
director, agent or employee of respondent GSC or its successors in con- 
nection with his operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Purchasing livestock out of consignment for his own speculative ac- 
count from a market agency of which he is an employee or officer, or in 
which he has an ownership interest, or permitting the purchase of such 
livestock from a market agency in which any of his partners, agents or 
employees has an ownership interest, or where any of his partners, 
agents or employees is employed by or acts as a representative or officer 
of such market agency; 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 

3. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds to pay such checks or 
drafts on deposit and available in the bank account from which such 
checks or drafts are to be paid; 

4. Issuing checks in payment for livestock purchased in commerce 
drawn on a closed account or signed by one who is not an authorized 
payor; and 
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5. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations issued thereunder without filing and main- 
taining a reasonable bond or its equivalent, as required by the Act and 
the regulations. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 


(No. 21,370) 


In re CATTLE EMPIRE FEED YARD, Inc. P&S Docket No. 5999. De- 
cided March 29, 1982. 


Dealer—False or deceptive pretenses—Misrepresentation—False 
weights—Incorrect invoices—Accounts and records—Consent 


Respondent consented to an order agreeing to cease and desist from obtaining money from 
the purchasers of livestock by false or deceptive pretenses; misrepresenting the 
actual weights of livestock respondent purchased; collecting on the basis of false or 
inaccurate weights; selling on the basis of false or inaccurate weights; and collecting 
and issuing invoices on the basis of false or inaccurate weights. Respondent is also 
ordered to maintain complete and accurate records. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Cattle Empire Feed Yard, Inc., hereinafter Cattle Empire, is a cor- 
poration organized and existing under the laws of the state of Kansas. 
Its business mailing address is RRT Box 20, Sublette, Kansas 67877. 

2. Respondent Cattle Empire is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(b) A dealer within the meaning and subject to the provisions of the 
Act. 

3. NB Cattle Company is a firm whose business mailing address is 
RRT Box 20, Sublette, Kansas 67877. 

4. On approximately February 10, 1982, in order to engage in the 
business of the buying and selling of livestock as the successor to re- 
spondent Cattle Empire, NB Cattle Company applied with the Secretary 
of Agriculture to be registered subject to the Act as a dealer, buying and 
selling livestock in commerce for its own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Cattle Empire, its officers, directors, agents, employees, 
successors and assigns, directly or indirectly through any corporate or 
other device (including any subsidiary or affiliated entity, whether in 
corporate or partnership form, which respondent Cattle Empire, its 
owners and officers, has established or may hereafter establish to carry 
on respondent Cattle Empire’s business of buying and selling livestock in 
commerce as a dealer or market agency subject to the Act) shall cease 
and desist from: 

(1) Engaging in any act, practice or course of business for the pur- 
pose of obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses, or which operates or would operate as a fraud or de- 
ceipt upon any person in connection with the purchase or sale of live- 
stock; 

(2) Misrepresenting, directly or indirectly, to the purchasers of live- 
stock, the actual weights at which respondents purchased such livestock; 

(3) Selling livestock on the basis of false or inaccurate weights; 

(4) Collecting payment from the purchasers of livestock on the basis 
of false or inaccurate weight entries on invoices or billings; 

(5) Preparing and issuing, or causing to be prepared and issued, in 
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connection with the purchase or sale of livestock, invoices, billings, re- 
ceiving tickets or any other document showing false or inaccurate 
weight entries for such livestock; and 

(6) Inserting or failing to insert in invoices, billings, or any other 
document prepared in connection with the purchase or sale of livestock 
any entry, statement or information where such insertion or omission re- 
sults, in whole or in part, in a false or inaccurate record of such livestock 
purchase or sale transaction. 

Respondent Cattle Empire and NB Cattle Company shall keep and 
maintain accounts, records and memoranda which fully and correctly 
disclose the true nature of all transactions involved in their business sub- 
ject to the Packers and Stockyards Act, including but not limited to: 

(1) Complete and accurate copies of invoices, receiving slips, ac- 
counts and bills for all livestock purchased; 

(2) Scale tickets for all livestock purchased on a weight basis; 

(3) Complete and accurate copies of invoices, receiving slips, ac- 
counts and bills for all livestock sold; 

(4) Scale tickets for all livestock sold on a weight basis; 

(5) Deposit slips, bank statements, cancelled checks and drafts, and 
check stubs; and 

(6) An accurate record of the number and weights of livestock 
bought, sold, or otherwise disposed of on each business day, and the 


prices paid or received therefor. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 21,371) 


In re OSCAR BLACK, III d/b/a BLACK CATTLE COMPANY, and BLACK 
CATTLE ORDER BUYERS, INC., a corporation. P&S Docket No. 
5990. Decided March 31, 1982. 


Dealer—Insolvency—lInsufficient funds checks—Failure to pay when due— 
Suspension of registration—Consent 


Respondents consented to an order agreeing to cease and desist from engaging in business 
while their current liabilities exceed their current assets; issuing insufficient funds 
checks; and failing to pay, when due, the full purchase price of livestock. Respond- 
ent Black Cattle Order Buyers, Inc. is suspended as a registrant for six months and 
thereafter until solvent. 


Roberta Swartzendruber, for complainant. 
Respondents, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 


ture, alleging that the respondents willfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Oscar Black III is an individual who at all times material herein 
was: 

(a) A dealer doing business as Black Cattle Company and conduct- 
ing business through Black Cattle Order Buyers, Inc., a corporation 
owned, directed, managed and controlled by Mr. Black. His principal 
place of business is located in Purvis, Mississippi and his mailing address 
is Route 3, Box 156, Purvis, Mississippi 39475; and 

(b) Not registered with the Secretary of Agriculture as a dealer, as 
defined in Title II of the Act, to buy and sell livestock in commerce. 
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2. Respondent Black Cattle Order Buyers, Inc., was at all times mate- 

rial herein: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Individual respondent Oscar Black III, and corporate respondent Black 
Cattle Order Buyers, Inc., its officers, directors, agents, employees, suc- 
cessors and assigns, directly or through any corporate or other device, in 
connection with their operations as a dealer, shall cease and desist from: 

1. Engaging in business as a dealer while their current liabilities ex- 
ceed their current assets; 

2. Issuing checks in payment for livestock without having sufficient 
funds to pay such checks available in the bank account(s) from which 
such checks are to be paid; and 

3. Failing to pay, when due, the full purchase price of livestock. 

Respondent Black Cattle Order Buyers is suspended as a registrant un- 
der the Act for a period of six months and thereafter until it demon- 
strates that it is no longer insolvent. When the respondent demonstrates 
that it is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the six 
month period of suspension. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 
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MISCELLANEOUS ORDERS ISSUED BY 
ADMINISTRATIVE LAW JUDGES 
SUPPLEMENTAL ORDERS 


(No. 21,372) 


In re THOMAS J. STEWART, d/b/a OHIO VALLEY LIVESTOCK COM- 
PANY. P&S Docket No. 5969. Order issued March 11, 
1982. Respondent has demonstrated he is no longer insolvent and 
the deficit in his custodial account has been eliminated. The sus- 
pension in the February 11, 1982 order will be terminated after the 


15 days suspension period. 


(No. 21,373) 


In re CLARK LIVESTOCK AUCTION, INC. P&S Docket No. 5968. 


Order issued March 19, 1982. Respondent is in full compliance 
The suspension in the March 9, 


with the bonding requirements. 
1982 order is hereby terminated. 
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REPARATION DECISIONS 
(No. 21,374) 


NAPOLEON LIVESTOCK AUCTION, INC., v. ROLLIN SODERHOLM d/b/a 
SODERHOLM LIVESTOCK SALES. P & S Docket No. 5890. Decided 
March 15, 1982. 


Misrepresentation, failure to prove—Rejection, untimely—Contract price, 
failure to pay—Resale—Reparation 


Where respondent failed to prove a material misrepresentation by complainant, respond- 
ent therefore, failed to prove justification for his failure to pay complainant for the 
12 head of livestock purchased at complainant’s auction. Since complainant resold 
the livestock in good faith, respondent shall pay complainant, as reparation, the dif- 
ference between the contract price and the resale price of the livestock, plus ex- 
penses. 


Thomas C. Heinz, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), hereinafter the Act, begun by a 
complaint timely filed on October 20, 1980, alleging, in substance, that 
on July 24, 1980 respondent purchased twelve cows from complainant 
but refused to take delivery, whereupon complainant resold the cows at 
a lower price. The amount claimed as reparation was $470.08. 

Copies of the formal complaint and of an investigation report pre- 
pared by the Packers and Stockyards agency of the Department were 
served on respondent on December 9, 1980. A copy of the investigation 
report was served on complainant on December 9, 1980. 

Respondent filed a timely answer requesting an oral hearing, followed 
by a later filed answer through counsel alleging, in substance, that com- 
plainant’s agent had made certain misrepresentations regarding several 
of the animals in question. 

An oral hearing was held on August 18, 1981 in Fargo, North Dakota, 
before Thomas C. Heinz, of the Office of the General Counsel of this De- 
partment. Mr. George Bitz appeared on behalf of complainant and the 
respondent appeared on his own behalf. No exhibits were introduced in 
evidence. Both parties expressly declined to file proposed findings and 
conclusions. 
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FINDINGS OF FACT 


1. Napoleon Livestock Auction, Inc., hereinafter complainant, is a 
corporation with its principal place of business at Napoleon, North 
Dakota. Complainant was at all times material herein engaged in the 
business of selling livestock in commerce on a commission basis and 
registered under the Act with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 

2. Rollin Soderholm, hereinafter respondent, is an individual d/b/a 
Soderholm Livestock Sales, with his principal place of business at Hoff- 
man, Minnesota. Respondent at all times material herein was engaged in 
the business of a dealer buying and selling livestock in commerce for his 
own account and was so registered under the Act with the Secretary of 
Agriculture. 

3. Mr. George Bitz is an individual who at all times material herein 
was the Secretary-Treasurer and a managing agent of complainant. 

4. On July 24, 1980, at complainant’s auction market, respondent 
purchased 12 cows, 4 of which were purchased on a per head basis and 
the remainder on a per pound basis. 

5. During the auction on July 24, 1980, Mr. George Bitz repeatedly 
informed respondent that cows sold on a per pound basis carried no 
guarantees. 

6. Pregnancy tests, promptly performed at respondent’s request by 
the veterinarian on site, revealed to respondent during complainant’s 
sale or shortly thereafter that some of the cows he had purchased either 
were not pregnant or had been pregnant for only a few weeks. A total of 
six cows tested pregnant. 

7. Respondent authorized his agent, Cliff Werre, to pay for and accept 
delivery of some but not all of the 12 cows referred to in Findings of Fact 
4 above. The exact number and identity of which cows respondent had 
determined to accept does not appear in the record. 

8. On July 25, 1980, the day after complainant’s sale, Cliff Werre told 
George Bitz of respondent’s decision not to accept delivery of all 12 cows 
and tendered payment for a lesser number. Mr. Bitz refused to accept 
payment for less than all 12 cows. 

9. On July 26, 1980 complainant sold 5 of the 12 cows by private 
treaty for the same price respondent had agreed to pay. The remaining 7 
head were resold at complainant’s next sale on July 31, 1980, for 
$362.89 less than respondent had agreed to pay. Complainant’s handling 
and resale expenses for the 12 head totalled $130.19. 

10. Both parties agree the market price for dairy cows dropped 
$5/cwt between July 24, 1980 and July 31, 1980. 
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SUBSIDIARY FINDINGS OF FACT AND CONCLUSIONS 


It is well established law that an unjustified failure to pay the full pur- 
chase price of livestock purchased in commerce constitutes an unjust 
practice in violation of the Act for which reparation may be awarded. 
Midwest Livestock v. V. J. Burds, 32 A.D. 1816 (1973); Rush County 
Sale Co. v. Maly Livestock, 29 A.D. 386 (1970); U. B. Livestock v. Clark, 
25 A.D. 595 (1966). Respondent claims his admitted failure to pay was 
justified by complainant’s misrepresentations concerning the cows. The 
law is clear that respondent has the burden of proving complainant’s 
alleged misrepresentations. Christensen v. McAndrews, 29 A.D. 694 
(1970); Deming Cattle Sales v. Noll, 28 A.D. 1011 (1968); Pack, et al. v. 
Rouse, 24 A.D. 587 (1965). Respondent has not met that burden. 

Respondent’s answer alleges in part: 


1. That prior to the time of auction, George Bitz, an owner 
and agent of the complainant, was informed by Mr. 
Soderholm that three criteria must be met on any ani- 
mals purchased by him. These criteria were: 

(a) Pregnancy tests 


(b) Tit checks 
(c) Bangs tests for Minnesota 


. Mr. Bitz represented to Mr. Soderholm that he need 
have no concern, in that all of these criteria would be 
met. 


xwekKwkk x 


. That several of the animals were represented to be 
three weeks from calfing, when in fact, tests performed 
by the Complainant’s veterinarian revealed that the 
animals were as little as thirty-one (31) days bred. 


. That the lost [sic] to Respondent from one such misrep- 
resented springer would have exceeded the lost [sic] 
now claimed by the Complainant. 


The record clearly reveals that the criteria set out in paragraph 1. of 
respondent’s answer were in fact fully met, that is, all tests and checks 
were performed as requested. There was no misrepresentation here. 

At complainant’s sale, dairy cows typically are first offered for sale on 
a per head basis because that basis generally produces more income for 
the consignor than cows sold on a per pound basis. If the offer for sale on 
a per head basis is rejected, the cows are then offered on a per pound 
basis. Cows sold on a per head basis are guaranteed; those sold on a per 
pound basis are not. 
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Respondent came to complainant’s sale to buy pregnant dairy cows, 
preferably “springers”, that is, cows nearly ready to calve. Mr. George 
Bitz, complainant’s ringman, was aware of respondent’s intention. At 
the sale respondent began buying cows on a per pound basis and signaled 
he wanted them tested for pregnancy. Knowing the kind of cows re- 
spondent intended to buy, Mr. Bitz called respondent down to the auc- 
tion ring more than once to emphasize complainant’s policy that “you 
buy a cow by the pound and she’s yours.” Transcript p. 11. Respondent 
acknowledges that he was aware of this policy and that it is standard in 
the industry. Nevertheless, he continued to buy cows on a per pound 
basis. 

Pregnancy tests revealed six of the twelve cows respondent had pur- 
chased were pregnant, including all four purchased on a per head basis. 
Although respondent had discovered the results of the pregnancy tests 
during the sale or shortly thereafter, he did not notify complainant of 
his decision to accept approximately six of the twelve cows until the day 
after the sale and long after complainant had issued sales proceeds 
checks to the livestock consignors. Under these circumstances, even if 
we assume, arguendo, that respondent had a right to repudiate his pur- 
chase contract as to some of the cows, his delayed notification of rejec- 
tion was not “seasonable” as required by U.C.C. §2-602, and was there- 
fore ineffective. 

Respondent alleges to have purchased several cows misrepresented as 
“springers,” but the record does not reveal which animals were allegedly 
misrepresented, with one exception. Respondent testified that the cow 
he purchased for $860 on a per head basis was not a “springer” as rep- 
resented and would have lost him $400 or $500 if he had accepted de- 
livery. Respondent’s testimony, however, indicates he relied primarily, 
if not exclusively, upon representations made by the animal’s owner who 
was sitting in the audience in front of him, and not upon any alleged rep- 
resentations by Mr. Bitz. Moreover, the cow in question was resold two 
days later for the same amount respondent had agreed to pay. This fact 
suggests that whatever representations were made concerning this ani- 
mal, they did not materially affect its market value, contrary to respond- 
ent’s assertion. 

In sum, the preponderance of evidence in the record will not support a 
conclusion that any of respondent’s purchases were made in reliance 
upon material misrepresentations of fact by complainant’s agent, Mr. 
George Bitz. Therefore, respondent has failed to prove justification for 
his failure to pay complainant for the 12 head of livestock purchased at 
complainant’s auction sale on July 24, 1980. 

Complainant’s resale of the livestock was made in good faith and in a 
commercially reasonable manner in accordance with the requirements of 
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U.C.C. §§ 2-703 and 2-706. Complainant’s requested reparation of 
$470.08 was based on inaccurate calculation of the resale proceeds and 
associated expenses. Accordingly, respondent shall be ordered to pay 
reparation of $493.08, consisting of $362.89 for the difference between 
the contract price and the resale price and $130.19 for complainant’s 
reasonable handling and resale expenses. 

All contentions of respondent presented for the record have been care- 
fully considered whether or not specifically mentioned herein and have 
been found without merit. 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated au- 
thority, 7 C.F.R. §2.35, 42 F.R. 4395, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 
2 of 1953 (5 U.S.C., 1976 Ed., appendix p. 764). It constitutes “an order 
for the payment of money” within the meaning of section 309 (f) of the 
Act (7 U.S.C. 210 (f) ). 

Under that section, if respondent does not comply with this order 
within the time limit in this order, complainant may within one year of 
the date of this order file in the district court of the United States for 
the district in which it resides or in which is located the principal place 
of business of respondent, or in any state court having general jurisdic- 
tion of the parties, a petition setting forth briefly the causes for which 
petitioner claims damages and this order in the premises. That section 
further provides that such suit in the district court shall proceed in all 
respects like other civil suits for damages, except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the district court nor for 
costs at any subsequent stage of the proceedings unless they accrue upon 
appeal. That section further provides that, if the petitioner finally pre- 
vails, it shall be allowed a reasonable attorney’s fee to be taxed and 
collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, United States Department of 
Agriculture, Washington, D.C. 20250, for inclusion in the file of this 
reparation proceeding. It is further requested that if the construction of 
the Act, or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the Gen- 
eral Counsel, United States Department of Agriculture, Washington, 
D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see rule 17 of the Rules of Practice, 9 C.F.R. 
§202.117. 
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On respondent’s right to judicial review hereof, see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8th Cir., 1971). 


ORDER 


Within thirty days from the date hereof, respondent Rollin Soderholm 
shall pay complainant Napoleon Livestock Auction, Inc., as reparation 
the sum of $493.08 with interest thereon at the rate of 13 percent per 
annum from September 1, 1980 until paid. 

Copies hereof shall be served upon the parties. 
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COURT DECISION 


C.B. Foops, INC. v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. Decided March 29, 1982. (Civil Action No. 81-2197) 
(USDA Docket No. 2-5544) 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


Before HUNTER, WEIS and HIGGINBOTHAM, Circuit Judges. 
JUDGEMENT ORDER 


After consideration of all contentions of the petitioner and of the De- 
partment of Agriculture it is 

ADJUDGED AND ORDERED that the petition for review of the De- 
partment of Agriculture order be and is hereby denied. 

Costs taxed against petitioner. 


DISCIPLINARY DECISIONS 
(No. 21,375) 


In re FARWEST FRUIT FACTORS, INC., and NORTHWEST FRUIT SALES, 
INC. PACA Docket No. 2-5843. Decided January 12, 1982. 


Failure to pay promptly—Publication of the facts—Default 


Respondents failures to make full payment promptly of net proceeds constitutes willful, 
flagrant and repeated violations of the Act. The facts and circumstances set forth 
shall be published. 


Edward M. Silverstein, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “PACA”), instituted by a complaint filed on August 25, 
1981, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is 
alleged in the Complaint that, prior to the harvest of the 1977/1978 
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fruit crop, Farwest Fruit Factors, Inc. (“Farwest”) entered into an agree- 
ment with various growers to pack and sell their fruit in interstate com- 
merce as their agent, that it entered into a relationship with Northwest 
Fruit Sales, Inc., (“Northwest”) in order to carry out its contractual obli- 
gation, that Farwest/Northwest sold the packaged fruit and collected 
the sale prices from the buyers but that Northwest failed to account 
truly and promptly to Farwest as to some of these proceeds and that 
Northwest/Farwest failed to account truly and promptly as to all pro- 
ceeds collected to the growers. 

A copy of the complaint was served upon each of the respondents 
which complaint has not been answered by either. The time for filing an 
answer having run, and upon the motion of the complainant for the is- 
suance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. The last known address of Farwest Fruit Factors, Inc. is Post Office 
Box 639, Payette, Idaho 83661. 

2. The last known address of Northwest Fruit Sales, Inc. is Post Of- 
fice Box 257, Monitor, Washington 98836. 

3. Pursuant to the licensing provisions of the PACA, license number 
771798 was issued to Farwest on August 15, 1977. This license termi- 
nated on August 15, 1978, pursuant to Section 4 (a) of the PACA (7 
U.S.C. 499d (a) ), when Farwest failed to pay the required annual license 
fee. On its license application, Farwest reported its officers, directors 
and stockholders as: 


George J. Kirshner, President and Director; 
Robert O. Keiser, Vice President and Director; and 
Norman J. Vermeer, Secretary and Treasurer; 
each owning one-third of the outstanding stock. 


4. Pursuant to the licensing provisions of the PACA, license number 
790222 was issued to Northwest on October 30, 1978. This license ter- 
minated on October 30, 1979, pursuant to Section 4 (a) of the PACA (7 
U.S.C. 499d (a) ), when Northwest failed to pay the required annual li- 
cense fee. Northwest, on its license application, reported its officers, 
director and stockholders as: 


George J. Kirshner, President and Director; and 
Robert O. Keiser, Secretary/Treasurer and Director; 
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5. Prior to the harvest of the 1977/1978 fruit crop, Farwest entered 
into an agreement with various growers, the exact number being un- 
known, to pack and sell their fruit as an agent in interstate commerce. 
Farwest’s contract with each grower prohibited it from commingling the 
fruit of more than one grower in the same package, for sale, but did not 
prohibit it from commingling the packaged fruit from more than one 
grower in a sale. These contracts allowed Farwest to use outside sales 
agents. Farwest was to collect the proceeds for the fruit, deduct its pack- 
ing charge and other legitimate expenses, and remit to each grower 
his/her/its portion of the net proceeds realized. 

6. In order to sell the grower’s fruit, Farwest entered into a symbiotic 
relationship with Northwest, which is wholly owned by two of the three 
stockholders of Farwest, to wit: George J. Kirschner and Robert O. 
Keiser. (Further, it is noted that Kirschner and Keiser constitute the 
whole of the Boards of Directors of each respondent). The relationship 
between Farwest and Northwest called for the latter to sell the growers’ 
fruit that Farwest obligated itself to accept, pack, and sell. Although 
Northwest sold produce for the account of others, including itself, Far- 
west did not sell any of the subject fruit on its own or through anyone 
other than Northwest. Northwest was to sell the packaged fruits, deduct 
its sales commission and other legitimate expenses, and remit the net 
proceeds it realized to Farwest for distribution to various growers. The 
growers grew, husbanded and harvested the 1977/1978 fruit crop, and 
delivered it to Farwest for packaging. Farwest packaged the fruit, and 
Northwest sold the packaged fruit in interstate commerce. Although 
Northwest collected about 87.3% of the amount of the gross sales for 
this packaged fruit, it failed to account truly and correctly and remit 
about 18.2% of the amount due Farwest to the latter. Of the amount re- 
mitted to Farwest, by Northwest, the former failed to account truly and 
correctly and remit about 20.5% to the growers. The specifics of these 
computations are as follows: 


Northwest’s failure to account truly and correctly to Farwest 


Gross Sales $960,614.81 
Less: Credits $17,712.57 
Amount Unpaid by Buyers! 104,163.82 -—121,875.89 


Adjusted Gross Sales $838,738.92 
Less Selling Charges and Expenses — 75,908.68 


Net Proceeds Due Farwest $762,830.24 
Payments to Farwest — 624,008.00 


Balance Due Farwest $138,822.24 


1. As of September 3, 1978. Any additional proceeds realized would be due and owing. 
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Farwest’s failure to account truly and correctly to the growers 


Monies Received by Farwest $624,008.00 
Less Packing Charges, Freight 
and Storage — 406,980.67 


Net Proceeds Due Growers 217,027.33 
Payment to Growers — 172,602.40 


Balance Due All Growers $44,424.93 


With regard to eight of the growers with whom Farwest contracted, 
the specifics of Farwest’s/Northwest’s failure to truly and correctly ac- 
count and remit are more specifically stated in paragraph 9 of the com- 
plaint.” 


CONCLUSIONS 


The failure of Northwest to account truly and correctly and remit to 
Farwest, and the failure to Farwest to account truly and correctly to the 
growers, each constitutes violations of section 2 of the PACA (7 U.S.C. 
499b). 

Because of the closely related ownership of Farwest and Northwest, 
the interlocking directorship (and therefore management) of the two cor- 
porations, the dependency on Northwest, by Farwest, for sale of the 
fruit of the growers with whom the latter had contracted, and the fact 
that Northwest’s failure to account truly and correctly and remit to Far- 
west inured to the benefit of, essentially, the same individuals as owned 
Northwest, which occurrence was to the detriment of growers who had 
no contractual relationship with, and, therefore, no right of action 
against Northwest, the failure of the symbiotic corporations to truly and 
correctly account and remit to each grower his/her/its pro rata share of 
the amount collected by Northwest from the buyers for the grower’s 
fruit, whether or not Northwest remitted to Farwest, must be viewed as 
the violation of the respondents jointly of Section 2 of the PACA (7 
U.S.C. 499b). 

Further, these acts of respondents, separately and jointly, in failing to 
make full payment promptly of the net proceeds for perishable agricul- 
tural commodities each handled as a sales agent, as alleged in para- 
graphs 8 and 9 of the complaint, constitute willful, flagrant and re- 
peated violations of section 2 of the PACA (7 U.S.C. 499b). 


2. Since neither of respondent’s records were adequate to trace the packed fruit of indi- 
vidual growers through marketing channels, the figures submitted were computed by an 
audit of respondents’ records based on the pools of the various packed grades of fruit by 
variety and container. 
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ORDER 


A finding is made that respondents have committed willful, flagrant 
and repeated violations of section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on March 9, 1982.—Ed.] 


(No. 21,376) 


In re PREFERRED PRODUCE Co., INC. PACA Docket No. 2-5720. De- 
cided February 1, 1982. 


Failure to make full payment promptly—Revocation of license 


Where respondent repeatedly and flagrantly failed to make full payment promptly to 
growers of their agreed shares of the net proceeds for produce received from them 
on joint account, respondent’s license is hereby revoked. 


Edward M. Silverstein, for complainant. 
William Michael Smith, Yuma, Ariz., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding brought pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.; hereinafter “the PACA”), the Regulations promul- 
gated pursuant to the PACA (7 CFR 46.1 through 46.45), and the Rules 
of Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted By the Secretary (7 CFR 1.130 through 1.151; hereinafter 
“the Rules of Practice”). The proceeding was instituted by a complaint 
filed on January 29, 1981, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. 
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The essential allegations of the complaint are that the PACA license 
held by Preferred Produce Co., Inc., (hereinafter “Preferred Produce” or 
“respondent”), should be revoked because it violated section 2 of the 
PACA (7 U.S.C. 499b ) by repeatedly and flagrantly failing to make full 
payment promptly to growers of their agreed shares of the net proceeds 
for produce respondent received from them on joint account, with the re- 
sult that respondent presently owes growers a total of $41,691.64 for 
524 separate transactions. 

Respondent, in its answer and amended answer, denied violating the 
PACA. 

Oral hearing was held before me on October 20-21, 1981, in Yuma, 
Arizona. Complainant was represented by Edward M. Silverstein, Esq., 
Office of the General Counsel, U.S. Department of Agriculture, Wash- 
ington, D.C. 20250. Respondent was represented by Wm. Michael 
Smith, Esq., 219 Second Avenue, P.O. Box 830, Yuma, Arizona 85364. 

Complainant filed a trial brief with proposed findings, conclusions and 
order at the beginning of the hearing on October 20, 1981. Respondent 
was given until January 4, 1982 to mail an equivalent brief to the Hear- 
ing Clerk; however, none was filed and, on January 22, 1982, the Hear- 
ing Clerk referred the file to me as ready for the entry of my decision 
and order. 

For the reasons hereinafter stated, respondent’s license shall be re- 
voked. 


Pertinent Statutory Provisions 
1. Sec. 2 (4) of the PACA (7 U.S.C. § 499b ). 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce- 


xnwenwtk ik xk 


(4) For any commission merchant, dealer, or broker to make, 
for a fraudulent purpose, any false or misleading statement in 
connection with any transaction involving any perishable agri- 
cultural commodity which is received in interstate or foreign 
commerce by such commission merchant, or bought or sold, or 
contracted to be bought, sold or consigned in such commerce by 
such dealer, or the purchase or sale of which in such commerce 
is negotiated by such broker; or to fail or refuse truly and cor- 
rectly to account and make full payment promptly in respect of 
any transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasonable 
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cause, to perform any specification or duty, express or implied, 
arising out of any undertaking in connection with any such 
transaction; 


. Sec. 4 (a) of the PACA (7 U.S.C. § 499d). 


(a) Whenever an applicant has paid the prescribed fee the 
Secretary, except as provided elsewhere in this Act, shall issue 
to such applicant a license, which shall entitle the licensee to do 
business as a commission merchant and/or dealer and/or broker 
unless and until it is suspended or revoked by the Secretary in 
accordance with the provisions of this Act, or is automatically 
suspended under section 7 (d) of this Act, but said license shall 
automatically terminate on any anniversary date thereof unless 
the annual fee has been paid: Provided, That notice of the ne- 
cessity of paying the annual fee shall be mailed at least thirty 
days before the anniversary date: Provided, further, That if the 
annual fee is not paid by the anniversary date the licensee may 
obtain a renewal of that license at any time within thirty days 
by paying the fee provided in section 3 (b) plus $5, which shall 
be deposited in the Perishable Agricultural Commodities Act 
Fund provided for by section 3 (b): And provided further, That 
the license of any licensee shall terminate upon said licensee, or 
in case the licensee is a partnership any partner, being dis- 
charged as a bankrupt, unless the Secretary finds upon ex- 
amination of the circumstances of such bankruptcy, which he 
shall examine if requested to do so by said licensee, that such 
circumstances do not warrant such termination; 


. Sec. 8 (a) of the PACA (7 U.S.C. § 499h). 


(a) Whenever (a) the Secretary determines as provided in sec- 
tion 6 that any commission merchant, dealer, or broker has 
violated any of the provisions of section 2, or (b) any commis- 
sion merchant, dealer, or broker has been found guilty in a Fed- 
eral court of having violated section 14 (b) of this Act, the 
Secretary may publish the facts and circumstances of such 
violation and/or, by order, suspend the license of such offender 
for a period not to exceed ninety days, except that, if the viola- 
tion is flagrant or repeated, the Secretary may, by order, re- 
voke the license of the offender. 
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Pertinent Regulations 
Sec. 46.2 (aa). 


‘Full payment promptly’ is the term used in the [PACA] in 
specifying the period of time for making payment without com- 
mitting, a violation of the [PACA]. ‘Full payment promptly,’ for 
the purpose of determining violations of the [PACA], means: 


(1) Payment of the net proceeds for produce received on 
consignment or the pro rata share of the net profits for 
produce received on joint account, within 10 days after the 
day on which the final sale with respect to each shipment 
is made. 


FINDINGS OF FACT 


1. Respondent is an Arizona corporation whose address is Post Office 
Box 5982, Yuma, Arizona 85364. 

2. Pursuant to the licensing provisions of the PACA, license number 
780925 was issued to respondent on March 20, 1978. This license is next 
subject to renewal on March 20, 1982. 

3. On December 22, 1978, respondent entered into three separate 
written contracts with growers from Cochise County, Arizona, for their 


spring 1979 lettuce crop. In each contract, the growers agreed to grow 
lettuce to be harvested, packed, and marketed by respondent at a charge 
of $2.10 per carton. In addition, respondent paid each grower $187.50 
per acre for a 75% interest in the crop of each of the growers. Respond- 
ent also agreed to pay their growing costs consisting of the expenses for 
seed, thinning, hoeing, herbicides, insecticide application and fertilizer 
subject to the proviso that, in the event the growing cost of any grower 
exceeded $750.00 per acre, the grower would assume 25% of the excess 
expenses. Pursuant to this agreement, the respondent was obligated to 
pay 25% of the proceeds realized from the sale of the lettuce (subject to 
the aforementioned $2.10 per carton charge for harvesting, packing, 
and marketing, and any excess growing costs). The spring crop was 
grown between May and June 1979. It was harvested, packed and sold 
by respondent in 125 transactions in interstate and/or foreign com- 
merce. Although respondent realized proceeds from these 125 transac- 
tions, it failed to remit to the growers their agreed shares of the net pro- 
ceeds due them as required by the contracts. The total of the proceeds 
still due the three growers is $2,001.30. The details of these 125 transac- 
tions are more fully set forth in paragraph 6 of the complaint, which is 
hereby adopted and incorporated by reference as part of this finding. 

4, On June 15, 1979, respondent entered into eight written contracts 
with growers from Cochise County, Arizona for their fall 1979 lettuce 
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crop. In each contract, the growers agreed to grow lettuce to be harvest- 
ed, packed, and marketed by respondent at a charge of $2.25 per carton. 
In addition, for $187.50 per acre, respondent purchased a 75% interest 
in the crop of each of the growers. Respondent also agreed to pay their 
growing costs consisting of the expenses for seed, thinning, hoeing, her- 
bicides, insecticide application and fertilizer subject to the proviso that, 
in the event the growing cost exceeded $750.00 per acre, the grower 
would assume 25% of the excess expenses. Pursuant to this agreement, 
the respondent was obligated to pay 25% of the proceeds realized from 
the sale of the lettuce (subject to the aforementioned $2.25 per carton 
charge for harvesting, packing, and marketing and any excess growing 
costs). The fall crop was grown between September and November 1979. 
It was harvested, packed and sold by respondent in 399 transactions in 
interstate and/or foreign commerce. Although respondent realized pro- 
ceeds from these 399 transactions, it failed to remit to the eight groups 
of growers their agreed shares of the net proceeds due them as required 
by the contracts. The total of the proceeds still due the eight groups of 
growers is $39,690.34. The details of these 399 transactions are more 
fully set forth in paragraph 7 of the complaint, which is hereby adopted 
and incorporated as part of this finding. 
5. The total amount still owed the growers is as follows: 


Less 
1/4Interest 1/4Interest Growing 
Proceeds Proceeds Cost Over Net Due 
Growers Spring Deal FallDeal Agreement Grower 


Owens, $51.45 $8,553.84 ($4,628.76) $38,976.53 
Johnson & Haas 

Wayne Peterson 98.75 17,054.44 (6,782.80) 10,370.39 
Earl Moser 1,851.10 13,512.00 (5,706.08) 9,657.02 
Andy Nichel _ 3,678.88 (680.24) 2,998.64 
J. D. Dunlap —_ 6,130.79 (1,504.20) 4,626.59 
Wayne Schwiekert ~ 5,156.02 (1,128.80) 4,027.22 
Peterson/Wilson — 2,258.72 _ 2,258.72 
Ear] Beasley - 3,776.53 _ 3,776.53 


Net Proceeds Due Growers = $41,691.64 





6. On or about February 19, 1980, respondent filed a voluntary pro- 
ceeding under Chapter 11 of the Bankruptcy Code (11 U.S.C. 1101 et 
seq.), designated as B-80-0268 in the United States Bankruptcy Court 
for the District of Arizona at Phoenix. 


CONCLUSION 


The acts of respondent in failing to make full payment promptly of the 
agreed growers’ shares of the returns received from 524 transactions, as 
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set forth in the findings, constitute willful, flagrant and repeated viola- 
tions of section 2 of the PACA (7 U.S.C. 499b), and respondent’s license 
under the PACA should be revoked. 

These conclusions are based upon careful consideration of the underly- 
ing purpose of the PACA, the nature of the proven violations and the ap- 
propriateness of the sanctions sought. 

A. The underlying purpose of the PACA 

As noted above, this is a disciplinary proceeding brought pursuant to 
section 8 of the PACA (7 U.S.C. 499h). The PACA was enacted to regu- 
late and control the merchandising of fresh fruits and vegetables. 71 
Cong. Rec. $2163 (May 29, 1929). Its passage was occasioned by the se- 
vere losses that shippers and growers were suffering due to unfair prac- 
tices on the part of commission merchants, dealers, and brokers. H.R. 
Rep. 1041, 71st Cong., 2d Sess. (1930). Its primary purpose was to pro- 
vide a practical remedy to small farmers and growers who were vulnera- 
ble to the sharp practices of financially irresponsible and unscrupulous 
brokers in perishable agricultural commodities. Chidsey v. Guerin, 443 
F.2d 584 (6th Cir. 1971); ODay v. George Arakelian Farms, Inc., 536 
F.2d 856 (9th Cir. 1976). “Accordingly, certain conduct by commission 
merchants, dealers, or brokers [was] declared to be unlawful. 7 U.S.C. 
§ 499b.” Id. at 858. It has been held that Congress further intended by 
enactment of the PACA to establish bars to preclude all but financially 
responsible persons from engaging in the businesses subject to the 
PACA. Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. den., 389 
U.S. 835 (1967); Marvin Tragash Co. v. United States Dept. of Agricul- 
ture, 524 F.2d 1255, 1257 (5th Cir. 1975). Enforcement is effectuated 
through a system of licensing with penalties for violation. H. Rep. 1041, 
71st Cong., 2d Sess. (1930) 3. See also, George Steinberg and Son, Inc. v. 
Butz, 491 F.2d 988 (2d Cir. 1974), cert. den., 419 U.S. 830 (1974). 

B. Respondent's violations of the PACA 

Section 2 (4) of the PACA (7 U.S.C. 499b (4) ) makes it unlawful, inter 
alia, for any commission merchant, dealer, or broker to fail to “make full 
payment promptly” of its obligations with regard to transactions involv- 
ing perishable agricultural commodities made in interstate commerce. 
Insofar as is pertinent here, “full payment promptly” is defined by the 
Department (7 CFR§ 46.2 (aa) (1) ) as requiring payment of the pro rata 
share of the net profits for produce received on joint account within 10 
days after the day on which the final sale with respect to each shipment 
is made. 

Respondent violated the PACA and the Regulations by failing to make 
full and prompt payment of the agreed growers’ shares with respect to 
524 transactions involving perishable agricultural commodities, in inter- 
state commerce, for a total of $41,691.64. 
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Respondent has denied being indebted to the growers, contending that 
despite the clear language of its written contracts with them, it was not 
required to pay the growers 25% of the net proceeds received from the 
sales of the 1979 spring crop of lettuce, and advanced the position that 
the growers are liable for 25% of the total growing costs. 

But no such provisions appears in the contracts. Rather, the contracts 
quite specifically provide that growers are only responsible for 25% of 
the growing costs in excess of $750.00 per acre (Complainant’s Exhibits 
1 & 2, § 14, subparagraph 2). As admitted in § II of the Amended An- 
swer, J 13 of respondent’s form contract specifically provided that the 
written contract alone was binding upon the parties; denied, revoked 
and cancelled any oral agreements between the parties; and required any 
alteration or change of the written contract to be in writing. 

In Arizona, as elsewhere, it is black letter law that written contracts 
are the best evidence of the parties’ agreements. See, e.g., Smith v. Mos- 
barger, 156 P. 79, 18 Ariz. 19 (1916). The writing governs the intent of 
the parties and a court may not alter, revise, modify, extend, rewrite, or 
remake an agreement. Goodman v. Newzona Investment Co., 421 P.2d 
318, 101 Ariz. 470 (1966); Shattuck v. Precision-Toyota, Inc., 566 P.2d 
1332, 115 Ariz. 586 (1977); Isaak v. Massachusetts Indem. Life Ins. Co., 
623 P.2d 11, 127 Ariz. 581 (1981); and Estrada v. Planet Insurance Com- 
pany, 546 P.2d 372, 26 Ariz. App. 103 (1976). Thus, parol evidence is 
not admissible to contradict the written terms of a contract. Shore Line 
Prop. Inc. v. Deer-O-Paints & Chem., Ltd., 538 P.2d 760, 24 Ariz. 331 
(1975); Sun Lodge, Inc. v. Ramada Development Co., 606 P.2d 30, 124 
Ariz. 540 (Ariz. App. 1980). Nor may parol evidence be used to vary a 
contract’s written terms. Dover Copper Mining Co. v. Doenges, 12 P.2d 
288, 40 Ariz. 379 (1932). 

Where the terms or provisions of a contract are clear and unambigu- 
ous and the parties bind themselves in a lawful contract, in the absence 
of fraud, Arizona courts give effect to the terms of the contract as writ- 
ten. Vinnell Corp. v. State Ex Rel. Bob Skousen Contr., Inc., 505 P.2d 
547, 109 Ariz. 87 (1973). Thus, where the intent of the parties is ex- 
pressed in clear and unambiguous language, there is no need or room for 
construction or interpretation and a court may not resort thereto. Gal- 
braith v. Johnston, 373 P.2d 587, 92 Ariz. 77 (1962); Hiett v. Howard, 
494 P.2d 1347, 17 Ariz. App. 1 (1972); Fairway Builders, Inc. v. Malouf, 
Etc., 603 P.2d 513, 124 Ariz. 242 (Ariz. App. 1979). 

Contractual interpretation is a matter of law for decision by a court, 
Chandler Improvement Co. v. Andersen, 7 P.2d 255, 39 Ariz. 426 
(1932), as is the determination of whether or not a contract is ambigu- 
ous. Fairway Builders, Inc. v. Malouf, Etc., supra; Watson Const. Co. v. 
Reppel Steel & Supply, 598 P.2d 116, 123 Ariz. 138 (1979). Further, 





PREFERRED PRODUCE CO., INC. 
Cite as 41 A.D. 506 

The mere fact that parties to an instrument disagree to its 
meaning does not establish its ambiguity. Language is am- 
biguous when it can reasonably be construed in more than 
one sense and such construction cannot be determined 
within the four corners of the instrument. Associated Stu- 
dents, Etc. v. Ariz. Bd. of R., 584 P.2d 564, 568, 120 Ariz. 
100 (Ariz. App. 1978). 


See also, Newmont Exploration Ltd. v. Siskon Corp., 609 P.2d 82, 125 
Ariz. 267 (1980). In making this determination, it is presumed that the 
parties intended to give the words employed in the contract their ordi- 
nary meaning and that the language was placed in the contract for a spe- 
cific purpose. Tucker v. Byler, 558 P.2d 732, 27 Ariz. App. 705 (1977). 
Moreover, a contract which is clear and unambiguous will be enforced 
according to its terms and words used will be given their normal ordi- 
nary meaning. Korman v. Kieckhefer, 559 P.2d 683, 114 Ariz. 127 
(1977). That a party has made a bad bargain does not alter these rules of 
construction. Smith v. Mosbarger, supra, 156 P. 79, 18 Ariz. 19. 

These oft enunciated principles of contract law and evidence are dis- 
positive of the instant case. The contract provision which respondent 
would vitiate is contained within the second paragraph of § 14 of the 
contract: “It is further understood and agreed that in the event the grow- 
ing cost goes over $750.00 per acre, the Grower will be charged back 
25% of the additional growing cost. [Emphasis supplied.]” Aside from 
the fact that respondent, in its Amended Answer, admits that the con- 
tract provision correctly states the terms of the parties’ agreements, the 
provision is plain and clear, is not subject to a misinterpretation, and can 
only be reasonably interpreted in one way: until the growing cost ex- 
ceeds $750.00 per acre, the grower has no liability for growing cost. 
That is what the contract provides in plain and clear language. It may 
not, therefore, be called ambiguous. Since it is not ambiguous, parol evi- 
dence may not properly be considered. 

Respondent’s failures to make timely payment, in accordance with its 
written contracts with growers, clearly violated the prohibitions of sec- 
tion 2 of the PACA (7 U.S.C. 499b). Atlantic Produce, 35 Agric. Dec. 
1631, 1639 (1976), affd mem., 568 F.2d 772 (4th Cir.), cert. den., 439 
U.S. 819 (1978). Moreover, the numerous violations committed by re- 
spondent constitute flagrant and repeated violations of the PACA. 
American Fruit Purveyors v. United States, supra, 630 F.2d 370, 
373-374 (5th Cir. 1980); G. Steinberg & Son, 32 Agric. Dec. 236 (1973), 
aff'd sub. nom., George Steinberg and Son, Inc. v. Butz, supra, 491 F.2d 
988. See also, Zwick v. Freeman, supra, 373 F.2d 110, 115; Reese Sales 
Company v. Hardin, 458 F.2d 183 (1972); Atlantic Produce, supra, 35 
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Agric. Dec. 1631; J. H. Norman & Sons Distributing Co., 37 Agric. Dec. 
705, 709 (1978): 


Respondent’s violations are malum prohibitum — not 
malum in se. Accordingly, there is no inconsistency be- 
tween the finding that [respondent] conducted himself re- 
sponsibly and honorably, and the finding that respondent’s 
failure to pay over $48,000 for produce in 73 transactions 
and $220 in brokerage fees in 20 transactions constitutes 
repeated, flagrant and willful violations of the Act. 


Furthermore, these violations were willful. A violation is willful if, ir- 
respective of evil motive or erroneous advice, a person intentionally does 
an act prohibited by a statute or if a person carelessly disregards the re- 
quirements of a statute. Henry S. Shatkin, 34 Agric. Dec. 296 (1975); G. 
Steinberg & Son, supra, 32 Agric. Dec. 236, 263-269; Goodman v. Ben- 
son, 286 F.2d 896 (7th Cir. 1961). See also, American Fruit Purveyors v. 
United States, supra, 630 F.2d 370 at 374: 


“Under PACA, an action is willful if a prohibited act is 
done intentionally, irrespective of evil intent, or done with 
careless disregard of statutory requirements.” 


Respondent, acting as agent for the growers, sold the lettuce and col- 
lected the payments from the buyers. However, it failed to remit to the 
growers their shares of the proceeds. The operators of the respondent 
corporation were aware of the Act’s requirements and yet failed to remit 
to the growers. Under these circumstances, respondent was clearly oper- 
ated in careless disregard of the payment requirements of the PACA, 
and respondent’s violations were, therefore, willful. Atlantic Produce, 
supra, 35 Agric. Dec. 1631, 1641; Rudolph John Kafscak, 39 Agric. Dec. 
683 (1980), on appeal sub. nom., Kafscak v. Secretary of Agriculture, 
No. 80-3406 (6th Cir., filed June 26, 1980). 

C. Sanction 

As sanction for its violations, complainant has sought revocation of re- 
spondent’s license as the proper sanction in this matter. Support for the 
issuance of this sanction is found in the testimony of Mr. James R. Fra- 
zier. There, the decisive factors which entered into complainant’s consid- 
eration for this recommendation were discussed and included: number of 
violations; seriousness of violations; impact of violations on the industry 
as a whole; the interests of the Secretary in ensuring that the trust rela- 
tionship which exists between the members of the industry—the basis 
for virtually every transaction in the multibillion dollar industry—is 
maintained; the financial status of respondent; that respondent was paid 
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for all of the produce related to its non-payment violations; and the seri- 
ousness of a failure by an agent to remit to a grower the grower’s share 
of a joint account transaction. Taking all these factors into considera- 
tion, the sanction sought by complainant should be granted. J. H. Nor- 
man & Sons Distributing Co., supra, 37 Agric. Dec. 705; G. Steinberg & 
Son, supra, 32 Agric. Dec. 236. 


ORDER 


Respondent's license is revoked. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings 35 days after service hereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on February 1, 1982.—Ed.] 


(No. 21,377) 


In re YADEN, KEELER & YOUNG, INC. PACA Docket No. 2-5846. De- 
cided February 8, 1982. 


Failure to make full payment promptly—Revocation of license—Default 


Respondent’s failures to make full payment promptly with respect to numerous transac- 
tions constitutes willful, repeated and flagrant violations of the Act, for which re- 
spondent’s license is revoked. 


George Aubrey, for complainant. 
Gary E. Stern, Hackensack, N.J., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), hereinaf- 
ter referred to as the “Act,” instituted by a complaint filed on August 31, 
1981, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
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the complaint that during the period October 1980 through December 
1980, Respondent, acting as a broker and agent collected the sum of 
$399,046.69 in connection with 66 lots of perishable agricultural com- 
modities sold in interstate commerce, but failed to make full payment 
promptly of the proceeds it collected. It is further alleged in the com- 
plaint that during the period August 1980 through October 1980, Re- 
spondent purchased and accepted in interstate commerce, from 17 sell- 
ers, 130 lots of perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices in an amount total- 
ling $118,108.25. 

A copy of the complaint was served upon Respondent, who failed to 
file an answer thereto. The time for filing an answer having run, and 
upon motion of the complainant for issuance of a decision, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Yaden, Keeler & Young, Inc., is a New Jersey corpora- 
tion, whose address is 600 Palisade Avenue, Englewood Cliffs, New Jer- 
sey. 

2. Pursuant to the licensing provisions of the Act, license number 
790770 was issued to Respondent on February 8, 1979. This license was 
renewed annually, and is next subject to renewal on or before February 
8, 1982. 

3. Asis more fully set forth in paragraph 5 of the complaint, Respond- 
ent, acting as a broker, during the period October 1980 through Decem- 
ber 1980, failed to make full payment promptly of the net proceeds it 
collected as an agent, in the total amount of $399,046.99, in connection 
with 66 lots of perishable agricultural commodities in interstate com- 
merce. 

4. Asis more fully set forth in paragraph 6 of the complaint, Respond- 
ent, during the period August 1980 through October 1980, purchased, 
received and accepted 130 lots of perishable agricultural commodities 
from 17 sellers in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $118,108.25. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with respect to 
the transactions set forth in findings of fact numbers 3 and 4 above con- 
stitute willful, flagrant and repeated violations of section 2 of the Act (7 
U.S.C. § 499b), for which the Order below is issued. 
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ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service unless appealed to the Secretary by a party to the proceeding 
within 30 days after service, as provided in sections 1.145 of the Rules of 
Practice (7 CFR 1.145). 

Copies of this order shall be served upon the parties. [The Decision and 
Order became final on March 17, 1982.—Ed.]} 


(No. 21,378) 


In re JOE DeLISI FRUIT CO. PACA Docket No. 2-5859. Decided 
March 18, 1982. 


Failure to make full payment promptly—Revocation of license—Consent 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, flagrant and repeated violations of the Act for which respondent's license is 
revoked. 


Diane Langton, for complainant. 
Joseph G. Thompson, Minneapolis, Minn., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “Act”), instituted by a complaint filed on October 1, 
1981, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period October 1979 through November 
1980, respondent purchased and accepted, in interstate commerce 257 
lots of perishable agricultural commodities from 19 sellers, but failed to 
make full payment promptly of the agreed purchase prices or balances 
thereof, in the total amount of $661,578.30. 

The respondent and complainant have now agreed to the entry of a De- 
cision and Order as set forth herein. Therefore, pursuant to Section 
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1.138 of the Rules of Practice (7 CFR 1.138), the following Decision and 
Order is issued without further procedure or hearing. 


FINDINGS OF FACT 


1. Joe DeLisi Fruit Co. (hereinafter referred to as “Respondent”), is a 
Minnesota corporation whose business address is 1460 Sibley Memorial 
Highway, St. Paul, Minnesota 55120. 

2. Pursuant to the licensing provisions of the Act, license number 
184860 was issued to Respondent on February 2, 1960. This license was 
renewed annually, and was subject to renewal on or before February 2, 
1982. 

3. As set forth more fully in paragraph 5 of the complaint, during 
the period October 1979 through November 1980, Respondent violated 
Section 2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting 
in interstate commerce, 257 lots of perishable agricultural commodities 
from 19 sellers, but failed to make full payment promptly of the agreed 
purchase prices or balances thereof, in the total amount of $661,578.30. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), by failing to make full payment 


promptly of the agreed purchase prices or balances thereof to 19 sellers, 
for 257 lots of perishable agricultural commodities as set forth in Find- 
ings of Fact No. 3 above. 


ORDER 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act for which Respondent’s PACA license shall be re- 
voked. 

This order shall become effective March 22, 1982. 

Respondent admits jurisdiction before this forum, consents to the issu- 
ance of this Decision and Order, waives oral hearing, and waives its right 
to appeal. 

Copies hereof shall be served upon the parties. 
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REPARATION DECISIONS 
(No. 21,379) 


GREEN VALLEY PRODUCE CO-OP v. NICHOLAS J. ZERILLO, INC. PACA 
Docket No. 2-5824. Decided March 1, 1982. 


Acceptance, by unloading—Breach of warranty—Resales, not prompt and 
proper—Damages exceed amount due and owing—Complaint dismissed 


Where respondent accepted the lettuce and proved a breach of warranty of suitable ship- 
ping condition by complainant, respondent is liable for the contract price, less dam- 
ages as a result of complainant’s breach. But, since the amount of damages exceed 
the balance due and owing complainant, the complaint must therefore, be dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $925.00 in connection with the sale 
of quantity of lettuce in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer thereto, denying 
liability to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Green Valley Produce Co-op., is a corporation whose 
address is P.O. Box 2123, Salinas, California. 

2. Respondent, Nicholas J. Zerillo, Inc., is a corporation whose ad- 
dress is 7201 West Fort Street, Detroit, Michigan. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. On May 1, 1980, complainant sold to respondent 185 cartons of 
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Par-X brand lettuce at $10.00 per carton plus .60 per carton cooling for a 
total contract price of $1,961.00, f.o.b. The contract also provided that 
no grade was specified and good delivery standards were to apply exclud- 
ing bruising and/or discoloration following bruising. The contract was 
made through a broker, Richard Kaiser Co., Inc., Salinas, California. 

4. Complainant shipped the 185 cartons of lettuce on May 1, 1980, 
from California, in interstate commerce to respondent in Detroit, Michi- 
gan, where it arrived at 4:00 a.m. on Monday, May 5, 1980. Upon ar- 
rival, the lettuce was unloaded and subjected to a federal inspection at 
10:00 a.m., close to the end of business hours on the Detroit produce 
market, which inspection revealed the following, in pertinent part: 


xnwenwekkk xk 


Where 

Inspected Applicant’s Cooler 

Products 

Inspected: Iceberg type Lettuce in separate cartons printed, “ParX, 2 


dozen, Green Valley Produce Co-op, Salinas, Ca.” Applicant 
states 185 cartons of Par-X.... 


xkxwekwekkk xk 


Temperature 

of Product: In various containers, various locations at applicant’s cooler: 
Range from 39°F. to 41°F. 

Condition: ... Par-X lot: Heads or portion of heads not affected by 
condition defects are fresh and crisp. Head leaves: Decay 
from 1 to 3 heads per carton, average 8%, Gray Mold Rot 
and/or Bacterial Soft Rot mostly in early stages. Wrapper 
leaves: No decay. 


5. Immediately after the inspection, respondent contacted the broker 
to complain about the lettuce, and the broker told respondent to “do the 
best we [respondent] could with the lettuce and then settle the price with 
the shipper.” Complainant never authorized respondent to handle the 
lettuce on consignment for its account. 

6. On Wednesday, May 7, 1980, respondent began selling the lettuce. 
Sales continued until May 9, 1980, at which time all 185 cartons had 
been sold. According to respondent’s account of sales, respondent ob- 
tained $1,791.00 in gross proceeds from such sales and deducted 
$555.00 in freight and $27.75 brokerage, for net proceeds of $1,280.25. 
Respondent remitted to complainant $1,036.00, all it felt to be owing, 
the $244.00 deduction from net proceeds apparently being taken as a 
handling fee. This sum was accepted by complainant as the undisputed 
amount of the $1,961.00 it claimed was owed by respondent, leaving re- 
spondent’s liability for the remaining $925.00 for later determination. 
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7. As the result of an investigation of respondent’s records which took 
place on March 9, 1981, the Department’s investigator, John Clark, 
found that due to recordkeeping errors, respondent’s account of sales 
was erroneous, and respondent had actually obtained gross proceeds of 
$1,817.74. 
8. An informal complaint was filed June 27, 1980, which was within 
nine months from the time the alleged cause of action herein accrued. A 
formal complaint was filed on May 11, 1981. 


CONCLUSIONS 


It is undisputed that the parties contracted for the sale of 185 cartons 
of lettuce from complainant to respondent for a total of $1,961.00, f.o.b. 
It is also not disputed that when the lettuce arrived at respondent’s in 
Detroit, Michigan early on Monday morning, May 5, 1980, four days af- 
ter shipment from complainant in California, it was unloaded and sub- 
jected to a federal inspection, which found 8% decay (Finding of Fact 4). 
Respondent claims that it fulfilled its obligations to complainant by re- 
selling the lettuce to the best of its ability and remitting $1,036.00 to 
complainant. Complainant contends that respondent’s resales were not 
prompt and proper and, therefore, respondent owes the difference be- 
tween the contract price of $1,961.00 and the $1036.00 remitted and ac- 
cepted by complainant as partial payment, or $925.00. 

Respondent accepted the lettuce upon arrival by unloading it from the 
truck prior to the inspection, as is evident from the federal inspection re- 
port of May 5, 1980, (Finding of Fact 4). See Gulf and Western Food 
Products Company v. Prevor-Mayrsohn International, Inc., 34 A.D. 
1911 (1975). Having accepted the lettuce, respondent became liable for 
the contract price, less damages due to any breach of warranty on the 
part of complainant. Respondent bears the burden of proving the breach 
and damages by a preponderance of the evidence. J-B Distributing Com- 
pany v.M. Levin and Co. and J. J. Distributing, 39 A.D. 713 (1980). 

Before dealing with the question of whether respondent has sustained 
its burden of proving a breach of warranty, it must be noted that com- 
plainant did not agree to a consignment, with respondent authorized to 
handle the lettuce on complainant’s account. Respondent appears to as- 
sume that it had such authorization, as its account of sales to complain- 
ant included deductions from gross proceeds for freight, brokerage, and 
a handling fee (Finding of Fact 6). These deductions are consistent with 
goods being handled on consignment, after having been changed from 
an original f.o.b. sale such as the one involved herein. The purported 
basis for respondent’s claimed authorization is that it was told by the 
broker to “do the best we could with the lettuce and then settle the price 
with the shipper.” However, statements such as “do the best you can 
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with it” have long been held not to constitute authorization for a con- 
signment. Nick Barkley Co. of Arizona v. Ifsco, Inc., 31 A.D. 279 (1972). 
Thus, a consignment arrangement never came into existence. 

Turning to the issue of whether complainant committed a breach of 
warranty, complainant, as the seller in this f.o.b. transaction, warranted 
that the shipment of lettuce was in suitable shipping condition, “a condi- 
tion which, if the shipment is handled under normal transportation serv- 
ice and conditions, will assure delivery without abnormal deterioration 
at the contract destination agreed to between the parties.” 7 CFR 
46.43 (j). The condition of the lettuce upon arrival at respondent’s on 
May 5, 1980, as revealed by the federal inspection on that date, was 
clearly abnormally deteriorated, as the 8% decay found exceed the 5% 
limit for decay set forth in the good delivery standards for lettuce con- 
tained in section 46.44 (a) of the Department’s regulations (7 CFR 
46.44 (a) ). Complainant has not alleged that transportation conditions 
were abnormal. Therefore, complainant was in breach of the warranty of 
suitable shipping condition. 

As damages resulting from complainant’s breach of warranty, re- 
spondent is entitled to the difference between the value of the lettuce at 
the time and place of acceptance and its value if it had been as war- 
ranted. Freshpict Foods Inc. v. Charles P. Sweeny Co., 30 A.D. 403 
(1971). The value of the lettuce at the time and place of acceptance, May 
5, 1980, at respondent’s warehouse in Detroit, Michigan, can be deter- 
mined by the proceeds of a prompt and proper resale. Respondent as- 
serts that it obtained gross proceeds of $1,791.00 from resales made 
from Wednesday, May 7, 1980, through Friday, May 9, 1980. An in- 
vestigation by the Department’s John Clark determined that this figure 
was based on erroneous records and that the actual proceeds obtained 
were $1,817.74. As Clark has no stake in this proceeding and his find- 
ings are reasonable, we will accept the figure of $1,817.74 as the gross 
proceeds from respondent’s resales. Complainant denies that respond- 
ent’s resales were prompt and proper, contending that sales should have 
begun on Monday, May 5, 1980, when the lettuce arrived. Therefore, 
complainant contends, the average resale price obtained by respondent 
of $9.83 per carton was too low, as a prompt and proper resale of the let- 
tuce would have brought the price listed in the May 5, 1980, Market 
News Service Reports for Detroit, Michigan of $16.00 to $16.50, mostly 
$16.00 per carton. 

We do not accept complainant’s claim that lettuce resales should have 
begun on May 5, 1980. Although the lettuce arrived at 4:00 a.m. and was 
unloaded at that time, respondent reasonably requested an inspection, 
which was not made until 10:00 a.m., close to the end of normal business 
hours in the Detroit produce market (Finding of Fact 4). As we have 
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noted, the inspection found serious condition defects indicating that the 
lettuce was not in suitable shipping condition at the time of shipment. 
Thus, respondent’s failure to initiate resales on May 5, 1980, was due di- 
rectly to complainant’s provision of lettuce which was not in suitable 
shipping condition and, consequently, required a federal inspection. 
Therefore, respondent was not obliged to begin resales on May 5, 1980. 

However, we see no reason why respondent could not have started to 
make resales on Tuesday, May 6, 1980. In its answering statement, re- 
spondent states that upon receiving the inspection results on May 5, 
1980, it contacted the broker, with the understanding that the broker 
would consult with complainant. It was not until late Tuesday morning, 
respondent contends, that it received notification from the broker that it 
should try to do the best it could with the lettuce. In other words, re- 
spondent’s position is that it did not have to begin resales until it re- 
ceived authorization from complainant to do so. This position is devoid 
of merit. We have held that respondent accepted the lettuce upon arrival 
after unloading it prior to the federal inspection. From that point on, the 
lettuce belonged to respondent. Although we have held that respondent 
was not required to start resales on May 5, 1980, because of its reasona- 
ble request for a federal inspection, respondent should have done so the 
next morning, May 6, 1980. Respondent’s resales, therefore, were not 
prompt and proper and, thus, the figures set forth in respondent’s ac- 
count of sales cannot be accepted as constituting the value of the lettuce 
at the time and place of acceptance. 

In order to determine the value of the lettuce at the time and place of 
acceptance, we must assume that prompt and proper resales had been 
made, beginning on May 6, 1980. The Market News Service Reports for 
Detroit, Michigan on May 6, 1980, show a price of $13.50 to $14.50, 
mostly $14.00 per carton for California lettuce in good condition, and 
$12.00 per carton for California lettuce in fair condition, as is present in 
the instant case. Therefore, we will assume that if resales had started on 
May 6, 1980, and lasted until May 9, 1980, respondent would have been 
able to sell one-fourth of the 185 cartons on May 6, 1980, for $12.00 per 
carton, or $555.00. Under this assumption, the remaining portion of the 
load would have brought three-fourths of the $1,874.74 in gross pro- 
ceeds which were actually realized, or $1,363.31. The resulting total 
gross proceeds of $1,918.31 constitutes the value of the lettuce at the 
time and place of acceptance. 

For the value of the lettuce if it had been as warranted, we look to the 
Detroit Market News Service Reports for the date of arrival, May 5, 
1980, which shows California lettuce selling for $16.00 to $16.50 per 
carton, mostly $16.00. Thus, the value of the 185 cartons should have 
been $16.00 per carton, or $2,960.00. 
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Respondent’s damages due to complainant’s breach of the warranty of 
suitable shipping condition are, therefore, $2,960.00 less $1,918.31, or 
$1,041.69. Respondent’s liability to complainant for the load of lettuce 
in question is thus the difference between the contract price of 
$1,961.00 and the $1,041.69 constituting respondent’s damages, or 
$919.31. Respondent has already paid complainant $1,036.00 for the 
lettuce, more than the amount for which it has been determined to be lia- 
ble. Accordingly, the complaint against respondent must be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,380) 


BRADLEY J. FISHER v. ACTON Co., INC., d/b/a GORDON FooDS. PACA 
Docket No. 2-5837. Decided March 3, 1982. 


Acceptance, by unloading—Breach of contract—Damages equal contract 
price—Complaint, dismissed 


Where the potatoes failed to arrive timely, and failed to meet the quality requirements spe- 
cified in the contract, respondent in accepting the load, is liable for the contract 
price, less damages resulting from complainant’s breach of contract. Since the 
amount of damages equal the contract price, the complaint is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Theron A. Foote, Warsaw, N.Y., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $5,408.00 
against respondent in connection with one shipment of potatoes in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Respondent was served with a copy of 
the formal complaint and filed an answer thereto denying the debt al- 
leged by complainant. 
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Although the amount stated in the formal complaint exceeds $3,000, 
the parties have waived oral hearing and, therefore, the shortened pro- 
cedure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case as is the Department’s 
report of investigation. Additionally, the parties were given the oppor- 
tunity to submit further evidence by way of verified statements. Com- 
plainant filed a verified opening statement and respondent a verified an- 
swering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bradley J. Fisher, is an individual, whose address is 
Route 78, Gainesville, New York 14066. 

2. Respondent, Acton Co., Inc., is a corporation, which also does busi- 
ness as Gordon Foods, whose address is 2900 Wake Forest Road, Ra- 
leigh, North Carolina 27609. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about December 6, 1980, by oral agreement, complainant 
sold respondent 50,000 pounds of Kennebec potatoes at a price of $9.00 
ver hundredweight plus freight of $908.00. Other clauses of the contract 
called for the potatoes to be satisfactory for chipping and, if the load was 
accepted after testing, to be paid for by check to the driver of the truck. 
Additionally, the truck was to arrive at respondent’s location by 6 a.m., 
December 8, 1980. The contract of sale was brokered through Carlton 
Stowe, Inc., Avoca, New York. 

4. The truck delivering the potatoes did not arrive until after respond- 
ent’s plant had closed on the afternoon of December 8, 1980. Respondent 
notified the broker that it was not in a position to accept the load until it 
had the opportunity to test them which it could not do until after the 
plant reopened on December 9, 1980. Mr. Steve Stowe, on behalf of Carl- 
ton Stowe, Inc., requested that respondent unload the potatoes so the 
truck could return and authorized “protection” if respondent did so. 

5. After the respondent’s plant opened on December 9, 1980, the pota- 
toes were found to be unsuitable for chipping due to grade defects and 
color variations. The broker was notified and the following mailgram 
was sent to complainant: 


I AM PROTESTING LOAD #307 RECEIVED ON 12 8 80 IN RALEIGH. WE 
HAVE RUN OVER 4,000 POUNDS AND HAVE BEEN UNABLE TO 
PACKAGE ANY CHIPS DUE TO VARIABLE COLOR RANGING FROM 
7-10. THE POTATOES ARE SHOWING EXTENSIVE GREENING, SCAB 
AND DRY NOT AND APPEAR TO HAVE BEEN FROZEN. WE WILL AT- 
TEMPT TO BLEND THIS ON 12-10. IF WE ARE UNSUCCESSFUL, THE 
LOAD WILL BE DESTROYED. 
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6. After being apprised of respondent’s problems, complainant con- 
tacted respondent and informed its local manager, a Mr. Ratliff, that the 
load was mixed from two different bins and that at least half of the load 
should chip. Complainant requested that respondent attempt to blend 
the potatoes and suggested that he would accept back the remainder of 
the load if the potatoes would not chip. Although respondent attempted 
to blend the load, the potatoes were still not usable. 

7. Mr. Michael F. Schena, respondent’s Potato Purchasing Agent, con- 
tacted complainant, on December 10, 1980, with regard to the problem 
potatoes. Respondent requested a federal inspection. 

8. A federal inspection was conducted on December 16, 1980, at 9:25 
a.m., of 43,720 pounds of potatoes and certificate No. E031037 was is- 
sued. The Quality is listed as follows: “Mature, fairly clean, fairly bright 
to slightly dull and generally fairly well shaped. Grade defects from 25 
to 35%, average 28% mostly old cuts and bruises, misshapen and growth 
cracks.” The Condition is noted as follows: “Generally firm. Damage by 
vascular browning average 1%. Average 2% damage by sunken dis- 
colored areas. Damage by (dry type) Fusaruim Tuber Rot from 3 to 8% 
average 4%. Less than 1% Soft Rot.” The Grade is listed as: “Fails to 
grade U.S. No. 1, size A account of grade defects.” 

9. On December 18, 1980, the respondent sent complainant the fol- 
lowing mailgram: 


WE HAVE ATTEMPTED TO RUN LOAD NUMBER 307 AS YOU RE- 
QUESTED AND ONCE AGAIN IT HAS FAILED TO CHIP DUE TO DARK 
COLOR. THE LOAD WAS INSPECTD [sic] AND FAILED TO PASS DUE TO 
GRADE DEFECTS WE ARE WILLING TO RETURN THE LOAN [sic] TO 
YOU AS AGREED TO ON 12/12/80 WE MUST EITHER RETURN THE 
LOAD BY 12/19/80 OR DESTROY IT. WE AWAIT YOUR INSTRUCTIONS. 


10. After not being contacted by complainant, respondent gave the 
remaining potatoes to the Oxford Orphanage, Oxford, North Carolina 
and the Raleigh Rescue Mission, Inc., Raleigh, North Carolina. 

11. A formal complaint was filed on March 23, 1981, which was with- 
in nine months of the date on which the cause of action accrued. 


CONCLUSIONS 


The contract agreed to between the parties called for delivery of the 
potatoes on December 8, 1980, by 6 a.m., in order that they could be 
tested for chipping quality before acceptance. Since the potatoes did not 
arrive until much later in the day, and after respondent’s plant had 
closed, complainant was in breach of his contract and respondent could 
have properly rejected the load. Higgins Potatoe Co. v. Holmes & 
Barnes, 20 Agric. Dec. 636 (1961). However, respondent did not reject. 
Rather it contacted the broker and agreed to the broker’s suggestion that 
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it unload the potatoes and test them the next day. Inasmuch as such no- 
tice to the broker does not constitute proper notice of rejection to com- 
plainant (Stonoca Farms Corp. v. Clary, 33 Agric. Dec. 956 (1974) ), 
there was no evidence that the broker had authority to commit the com- 
plainant to a modification of the original contract or a new contract (Bo- 
dine Produce v. Joseph & Raghill, 29 Agric. Dec. 171 (1970), and re- 
spondent exercised dominion over the potatoes by unloading them, re- 
spondent must be construed to have accepted the load of potatoes. Bil- 
roys Farm v. Ruby Produce, 30 Agric. Dec. 1004 (1971). 

Having accepted the potatoes, respondent is liable for the agreed upon 
contract price less damages resulting from any breach of contract by 
complainant. Corrin Produce Sales v. Wholesale Prod. Supply, 34 Agric. 
Dec. 1205 (1975). The evidence is rather clear that the parties expecta- 
tion, at the time of contracting, was that the potatoes would be of chip- 
ping quality and that, in fact, they were not. Complainant’s failure to 
ship potatoes which respondent would be able to use for chipping is a 
substantial breach of contract. Hybels’ Prod. Co. v. Seashore Fd. & 
Pickle Co., 21 Agric. Dec. 295 (1962). Since, respondent was not able to 
use the potatoes for the purposes for which both parties contemplated 
they would be able to be used and, in fact, had to dispose of them (by do- 
nating them to charitable groups) after complainant failed to direct an 
alternative course, respondent’s damages equal the agreed upon contract 
price. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 


(No. 21,381) 


THE GARIN COMPANY v. HOVERSEN & SONS. PACA Docket No. 
2-5805. Decided March 3, 1981. 


F.o.b. sale—Breach of warranty, failure to prove—Reparation awarded 


Where respondent accepted the subject lettuce and failed to prove a breach of warranty by 
complainant, respondent is liable to complainant the full contract price of the let- 
tuce. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,022.50 in connection with the 
sale of a truckload of lettuce in interstate commerce. 

A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$3,000.00 and, therefore, the shortened method of procedure provided 
in the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this pro- 
cedure, the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investigation. The 
parties were given an opportunity to submit further evidence in the 
form of sworn statements. Complainant submitted an opening state- 
ment. Respondent did not submit an answering statement. After the 
time for the filing of evidence had been completed, complainant filed a 
petition to introduce additional evidence into the record in the form of a 
corrected inspection certificate and such petition was granted due to the 
relevance and materiality of the evidence offered. A copy of the evidence 
offered by complainant and admitted into the record was served upon re- 
spondent and respondent was granted additional time in which file re- 
buttal evidence in the form of an answering statement, however re- 
spondent did not file any rebuttal evidence. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose address 
is P.O. Box 1731, Salinas, California. 

2. Respondent, Hoversen & Sons, is a partnership composed of Her- 
bert Edward Hoversen and William Eugene Hoversen, whose address is 
62 South Water Market, Chicago, Illinois. At the time of the transaction 
involved herein respondent was licensed under the Act. 

3. On or about November 5, 1980, complainant sold to respondent 
800 cartons of Garintee brand lettuce, size 2’s, at $6.50 per carton or 
$5,200.00, plus cooling at 60¢ per carton or $480.00, and $22.50 for a 
Ryan temperature recorder, for a total amount of $5,702.50 f.o.b. The 
contract specified “sales f.o.b. no grade contract good delivery standards 
apply, excluding bruising and/or discoloration following bruising.” The 
lettuce was shipped on November 5, 1980, from Bakersfield, California, 
to respondent in Chicago, Illinois. 
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4. The truckload of lettuce arrived at respondent’s place of business in 
Chicago on November 10, 1980, at approximately 12:00 noon. No one 
was available after noon at respondent’s place of business to unload the 
lettuce and since the following day was Veteran’s Day the lettuce was 
not inspected until November 12, 1980. On that date, at 9:30 a.m., a fed- 
eral inspection was made of the lettuce and a certificate was issued as a 
result of such inspection revealing the following in relevant part: 


Trailer Lic.: 
Kind: 


Where 
Inspected: 


Condition of 
Equipment: 


Products 
Inspected: 


Condition 


of Load: 


Condition 
of Pack: 


Temperature 
Of Product: 


Size: 


Quality: 


Nebraska 15972. 


Mechanical Refrig. 


62 S. Water Market. 


Temperature controls in operation. 


Iceberg type Lettuce in cartons printed ‘Garin, 2 Dozen, Pro- 
duce of U.S.A., The Garin Company Salinas, Calif.’ Appli- 
cant states 590 cartons remaining in trailer at time of inspec- 
tion. 


Partly unloaded. Loaded to approximately 3/4 trailer length. 
Lengthwise and crosswise load; 5 rows, 4 to 8 layers. 


Tight in layers. 


Nearest rear trailer doors. Top 44°. and bottom 44°F. 
Fairly uniform. 


Clean, mostly closely trimmed, some fairly well trimmed and 


green color. Average 96% hard or firm. 4% fairly firm. 
Grade defects average 2%, consisting of broken midribs. 


Condition: Heads or portions of heads not affected by condition defects 
are fresh and crisp. Wrapper leaves: No decay. Head leaves: 
Damaged by Tipburn average 1%. Damage by Rim Discolora- 
tion averages 2%. Damage by worms (fresh frass present) 
ranges 1 to 5 heads, averages 14%. Decay averages 3%. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 only 


account of condition. 


Remarks: Inspection and certificate restricted to product and lading in 


all layers of 4 stacks nearest rear trailer doors and further 
identified by lot number 781. 


On July 9, 1981, the Chief of the Fresh Products Branch of the Fruit 
and Vegetable Division wrote to complainant’s representative and in- 
formed him that the inspection certificate quoted above was incorrect in 
classifying the worm damage as a condition factor rather than a quality 





530 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 527 


factor since no live worms were noted during the inspection. The letter 
stated that a corrected certificate would be issued. Subsequently, a cor- 
rected federal inspection certificate was issued which differed with the 
inspection certificate quoted above only as follows: 


Quality: Clean, mostly closely trimmed, some fairly well trimmed and 
green color. Average 96% hard or firm, 4% fairly firm. 
Grade defects range from 2 to 6 heads per carton average 
16% consisting of worm excrete and broken midribs. 


Condition: Heads or portions of heads not affected by condition defects 
are fresh and crisp. Wrapper leaves: No decay. Head leaves: 
damage by Tip-burn averages 1%. Damage by rib. Discolora- 
tion averages 2%. Decay averages 3%. 


Grade: Fails to grade U.S. No. 1 account of grade defects. 


Remarks: Inspection and certificate restricted to product and lading in 
all layers of 4 stacks nearest rear trailer doors and further 
identified by lot number 7 8 1. This certificate supercedes 
certificate E 092119 which was issued in error. 


5. Respondent has paid complainant $3,680.00, leaving a total bal- 
ance due of $2,022.50 on the purchase price of the lettuce. 

6. The formal complaint was filed on May 12, 1981, which was within 
9 months after the cause of action herein accrued. 


CONCLUSION 


Respondent’s defense to complainant’s claim is based upon the conten- 
tion that the lettuce did not make good delivery due to condition defects 
which exceeded the amount of such defects allowed by the good delivery 
standards for lettuce sold without reference to grade. See 7 CFR 
46.44 (2). However, the new evidence submitted by complainant shows 
that the worm damage was not a condition factor and that the lettuce 
therefore made good delivery. Respondent did not offer any evidence in 
rebuttal to the new evidence submitted by complainant. 

Since respondent accepted the lettuce and has failed to prove any 
breach of warranty on the part of complainant, respondent is liable to 
complainant for the full purchase price of the lettuce or $5,702.50. Re- 
spondent has already paid complainant $3,680.00, leaving a balance due 
of $2,022.50. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, $2,022.50, with interest thereon at the rate 
of 13% per annum from December 1, 1980, until paid. 
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Copies of this order shall be served upon the parties. 


(No. 21,382) 


GREEN VALLEY PRODUCE CO-OP v. BEN H. ROBERTS PRODUCE, 
INC. PACA Docket No. 2-5734. Decided March 3, 1982. 


F.o.b. sale—Acceptance, by unloading—Transportation service and 
conditions, abnormal—Reparation awarded 


In an f.o.b. contract where there was abnormal transportation service and conditions, the 
warranty of suitable shipping condition is voided, and respondent, in accepting the 
lettuce is therefore liable for the full contract price thereof. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $960.00 in connection with the 
shipment in interstate commerce of a partial truckload of lettuce. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant. 

The amount claimed in the formal complaint does not exceed 
$3,000.00 and the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR §47.20) is applicable. Pursuant to 
this procedure, the verified pleadings of the parties are considered a part 
of the evidence in the case as is the Department's report of investigation. 
In addition, the parties were given an opportunity to file evidence in the 
form of sworn statements. Complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a state- 
ment in reply. Both parties filed briefs. 

Subsequent to the filing of the briefs complainant filed a motion to ex- 
clude from consideration in this proceeding the exhibits attached to re- 
spondent’s brief. Such exhibits are evidentiary in nature and therefore 
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complainant’s objection to their consideration in this proceeding is well 
founded. Accordingly, complainant’s motion is granted. 


FINDINGS OF FACT 


1. Complainant, Green Valley Produce Co-op, is a corporation whose 
address is P.O. Box 2123, 1148 Abbott Street, Salinas, California. 

2. Respondent, Ben H. Roberts Produce, Inc., is a corporation whose 
address is P.O. Box 11038, Tampa, Florida. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 

3. On or about April 18, 1980, complainant sold, and shipped to re- 
spondent from a loading point in California, 240 cartons of Par-X brand 
lettuce at $5.00 per carton plus $.60 per carton pre-cooling, for a total 
price of $1,344.00, f.o.b. The contract provided that “all sales f.o.b. no 
grade contract, good delivery standards apply excluding bruising and/or 
discoloration following bruising.” The truck was also loaded with 200 
cartons of asparagus, 192 cartons of strawberries, 150 cartons of 
oranges, 150 cartons of lemons, 100 cartons of cauliflower, and 150 car- 
tons of green onions. 

4. The contract between the parties was negotiated by a broker, M. 
Kirby Kelley, of Western States Brokers, Salinas, California. 

5. The lettuce arrived at respondent’s place of business in Tampa, 
Florida, on April 23, 1980, and on that date a preliminary restricted in- 
spection report was issued by the Department of Agriculture showing 
the following in relevant part: 


Date: 4/23/80 

Hour: 10:35 a.m. 

Commodity: Lettuce 

Container: 240 Ctn. 

Par-X brand: Wrapper Leaves: Average 10% serious damage by greenish 
yellow to yellow color. No. decay. 
Head Leaves: From 2-6 heads per carton, average 17% dam- 
age by yellowish-brown discoloration. Most cartons 1 to 3 de- 


cayed heads, many none, average 6% Bact. Soft Rot, various 
stages. 


Temperatures: 44-48°F 
5. A Federal Inspection Report was subsequently issued and incor- 


rectly dated as April 24, 1980. Such certificate showed in relevant part 
as follows: 


Trailer Lic.: 5 T 633 Alabama 


Kind: Mech. Refrigerator 
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Where 
Inspected: Applicant’s warehouse 


Condition of 
Equipment: Doors open. Vents closed. Temperature control unit not in 
operation. 


Products 

Inspected: Iceberg type Lettuce in cartons printed, ‘Par-X brand, Green 
Valley Produce Cooperative, Salinas, Calif., 2 doz. Produce of 
U.S.A.’ Applicant states 240 cartons. 

Condition 

of Load: Loaded in center of trailor 5 rows wide 8 layers high. 

Condition 

of Pack: Fairly tight in layers. 

Temperature 

of Product: Various parts of load 44 to 48°F. 

Condition: Heads or portions of heads not affected by condition factors 

are fresh and crisp. Wrapper Leaves: Average 10% serious 
damage by greenish yellow to yellow color affecting wrapper 
leaves only. No decay. 
Head Leaves: From 2-6 heads per carton, average 17% dam- 
age by yellowish-brown discoloration affecting outer leaves. 
Most cartons 1 to 3 decayed heads per carton, many none, 
average 6% Bacterial Soft Rot, various stages. 

Remarks: Inspection and certificate restricted to above noted stock 
only. 


6. The formal complaint was filed on January 13, 1981, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits the sale, shipment and receipt of the subject mer- 
chandise but alleges that it did not accept the merchandise on arrival 
and also that it negotiated a new contract with complainant whereby the 
lettuce could be sold for complainant’s account. The record does not sup- 
port respondent’s allegation that a new contract was entered into be- 
tween the parties and we find therefore that the original contract is still 
operative. In addition, it is clear from the record that respondent ac- 
cepted the lettuce by unloading it from the truck. Berks-LeHigh Co-op v. 
Adams, 15 A.D. 677 (1956). 

Respondent also asserts that the lettuce did not make good delivery in 
violation of the warranty of suitable shipping condition applicable to 
f.0.b. sales. See 7 CFR 46.43 (i) and (j). The preliminary restricted inspec- 
tion report (Exhibit 3b to the Department’s report of investigation), 
which is dated April 23, 1980, shows an average of 17% damage by yel- 
lowish-brown discoloration and an average of 6% Bacterial Soft Rot. The 
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amount of soft rot present in the lettuce exceeds by 1 percentage point 
the amount of decay allowed under the good delivery standards applica- 
ble to lettuce sold without reference to a U.S. grade. See 7 CFR 
46.44 (a) (2). In addition the 17% average damage by yellowish-brown 
discoloration affecting the head leaves exceeds the amount of total 
condition defects allowed under such good delivery standards. While the 
contract between the parties clearly excluded any discoloration follow- 
ing bruising it is not clear that the discoloration in the subject lettuce 
was discoloration following bruising. However, in order for the good de- 
livery standards to be applicable, pursuant to the suitable shipping 
condition warranty, the shipment must have been handled under normal 
transportation service and conditions. The Federal inspection at destina- 
tion revealed that the subject lettuce had temperatures ranging from 
44-48°F. Agriculture Handbook No. 66, The Commercial Storage of 
Fruits, Vegetables, and Florist, and Nursery Stocks, states that: 


Lettuce is a highly perishable product, and it requires a 
temperature as close to its freezing point as possible with- 
out actually freezing it. Lettuce will keep about twice as 
long at 32° F. as at 38°F. 


Agricultural Handbook No. 105, Protecting Perishable Foods during 
Transport by Motortruck, specifies a desired transit temperature of 
32°F. for lettuce. We conclude that transportation service and condi- 
tions relative to the subject lettuce were abnormal, and that the warran- 
ty of suitable shipping condition is therefore voided. 

We have before found that respondent accepted the 240 cartons of let- 
tuce when it unloaded such lettuce from the truck. Respondent there- 
fore, became liable to complainant for the full purchase price of the let- 
tuce or $1,344.00. From this amount should be deducted the $384.00 
which respondent has already paid complainant, leaving a balance of 
$960.00 due from respondent to complainant. Respondent’s failure to 
pay complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 


Within thirty day from the date of this order, respondent shall pay to 
complainant, as reparation, $960.00 with interest thereon at the rate of 
13% per annum from May 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,383) 


YOKOYAMA BROS. a/t/a BEE & BEE PRODUCE v. CAL-VEG SALES, 
INc. PACA Docket No. 2-5828. Decided March 3, 1982. 


Rejection, wrongful—Resale—Damages—Reparation awarded 


Where respondent’s rejection of the peppers was wrongful, respondent is liable to com- 
plainant for damages. The measure of damages is the difference between the resale 
price and the contract price of the peppers. But, since the freight paid by respondent 
exceeded the proceeds of the resale and nothing was realized from the proceeds, re- 
spondent is liable to complainant the full purchase price of the peppers. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,275.00 in connection with a 
transaction in interstate commerce involving a shipment of bell peppers. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

The amount claimed as damages in the formal complaint does not ex- 
ceed $3,000.00 and therefore the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is applica- 
ble. Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence herein as is the Department's report of in- 
vestigation. In addition, the parties were given the opportunity to sub- 
mit evidence in the form of verified statements. Complainant filed an 
opening statement. Respondent did not file an answering statement. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Yokoyama Bros., Inc., also trading as 
Bee & Bee Produce, whose address is 1057 S. San Pedro Street, Room 
204, Los Angeles, California. 

2. Respondent is a corporation, Cal-Veg Sales, Inc., whose address is 





536 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 535 


P.O. Box 5083, Oxnard, California. At the time of the transaction in- 
volved herein respondent was licensed under the Act. 

3. On or about September 26, 1980, complainant sold to respondent 
700 cartons of small bell peppers at $3.25 per carton, or a total price of 
$2,275.00, f.o.b. On the same date the peppers were shipped from a 
loading point in California to respondent’s customer in Omaha, Ne- 
braska. 

4. The peppers arrived at the place of business of respondent’s cus- 
tomer on September 29, 1980, and, shortly after arrival, respondent 
gave complainant notice that it was rejecting the peppers. Complainant 
refused to take possession of the peppers following respondent’s rejec- 
tion and, on an undetermined date thereafter, respondent sold the 
peppers for gross proceeds of $1,050.00. 

5. The freight bill on the rejected peppers amounted to $1,400.00. 

6. The formal complaint was filed on May 28, 1981, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent maintains that it rejected the subject peppers. We have 
held many times that a rejection is not effective unless the buyer gives 
notice of the rejection within a reasonable time to the seller. San Tan Til- 
lage Co., Inc. v. Kaps Foods, Inc., 38 A.D. 867 (1979). Generally speak- 


ing, “reasonable time” is deemed to be within 8 hours (by truck) and 24 
hours (by rail) after the receiver or his responsible representative is 
given notice of arrival and the produce is made accessible for inspection. 
See 7 CFR 46.2 (cc). The burden of proving that prompt notice was given 
is on the buyer (See Sun World Marketing v. Bayshore, 38 A.D. 480 
(1979) ), and notice to a broker or freight carrier (unless it is promptly re- 
layed to the seller) is not effective. Hatcher v. White, 37 A.D. 800 (1978). 
In addition, notice of rejection must always be in clear and unmistakable 
terms. Any notice which could be interpreted as merely an expression of 
dissatisfaction will not suffice. Beamon Brothers v. Cal Sweet Potato 
Growers, 38 A.D. 71, 74 (1979). 

The record indicates that a telephone conversation between employees 
of complainant and respondent took place on the day of arrival. Com- 
plainant’s representative stated in correspondence to the Department, 
which was included as an Exhibit to the report of investigation, that 
complainant “refused to accept responsibility for rejection of the bell 
peppers and accordingly Cal-Veg moved the peppers to be sold for their 
account.” Respondent’s vice president Michael R. Ligon stated in the 
answer that “upon arrival... respondent rejected the commodity back 
to the complainant. Complainant failed to accept responsibility for com- 
modity therefore respondent moved the commodity to the best of their 
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ability for whom it may concern . . .” In light of the foregoing considera- 
tions and complainant’s admission in its brief that the “attempted” rejec- 
tion was made “upon arrival, September 29, 1980”, we conclude that re- 
spondent rejected the peppers and gave prompt and effective notice of 
such rejection to complainant. 

Complainant maintains that it “refused to accept respondent’s rejec- 
tion”. However, we have held a number of times that there is a positive 
duty on a shipper to take back rejected goods if an effective (i.e. prompt 
and clear) rejection is made, and this is true even if the rejection is sub- 
stantively wrongful (i.e. hindsight later shows there to have been no 
breach of contract by the seller relative to the goods). Pope Packing & 
Sales v. Santa Fe Veg. Growers Co-op Assn., 38 A.D. 101 (1979); Pro- 
duce Brokers & Distributors, Inc. v. Monsour’s, Inc., 36 A.D. 2022 
(1977); and Bruce Church, Inc. v. Tested Best Foods Div., 28 A.D. 377 
(1969). A seller cannot “refuse to accept a rejection.” Where a seller fails 
to take possession of rejected goods the buyer should dispose of such 
goods for the account of whom concerned and, assuming such rejection 
was rightful, is held only to good faith standards in making such resale. 
See UCC Section 2-603. 

Having determined that an effective rejection was made in the subject 
case, we now must inquire whether the rejection was rightful or wrong- 
ful. Respondent alleges that complainant breached the contract of sale 
by shipping peppers which were smaller than called for in the original 
agreement between respondent and complainant. Respondent’s states 
that it was orally agreed between the parties that the peppers would be 
small but would count 90 to 100 peppers per box, whereas in fact com- 
plainant shipped small peppers which counted 141 to 150 peppers per 
box. Respondent did not have the peppers inspected by a neutral inspec- 
tion agency on arrival. Instead, respondent submitted statements from 
various persons who viewed the peppers on arrival and maintained that 
the boxes contained from approximately 140 to approximately 160 pep- 
pers per box. These statements were notarized but not sworn to and re- 
spondent has not explained why a neutral inspection was not made of 
the peppers. 

Complainant appears not to seriously contest respondent’s allegation 
that the boxes of peppers shipped did contain in excess of 140 peppers 
per box. What complainant does contest is that there was an agreement 
between the parties for any specific count as to the peppers. Complain- 
ant submitted as its opening statement the affidavit of complainant’s 
salesman Dennis Nakaba. Mr. Nakaba stated in relevant part “to the 
best of my recollection at time of purchase I quoted to Cal-Veg Sales that 
these bell peppers were small. I did not quote a specific range on count 
but merely stipulated that the bell peppers were small.” Respondent did 
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not offer any rebuttal evidence subsequent to the submission of the 
statement of Dennis Nakaba quoted above. In addition, the record no- 
where reveals who negotiated the contract on behalf of respondent rela- 
tive to the peppers. Respondent submitted, as attachments to its answer, 
statements by a Michael A. Brown and a Chris Christensen which stated 
that on September 29, 1980, they were a party to a five way conversa- 
tion which included Dennis Nakaba and that “during this conversation 
Dennis Nakaba admitted that he had quoted the bell peppers shipped to 
Omaha on September 26, 1980, as being 90-100 count.” However, these 
statements were not verified and therefore cannot be accorded equal 
weight with the verified statement submitted by complainant. We con- 
clude that the contract between the parties called only for small peppers 
and that complainant has sustained its burden of proving that the rejec- 
tion by respondent was wrongful. See Bud Antle, Inc. v. J. M. Fields, 
Inc. a/t/a World Wide Produce, 38 A.D. 844 (1979). 

We deem the resale of the subject peppers to have been made by re- 
spondent as agent for complainant. Therefore, we will use as the meas- 
ure of damages herein the difference between such resale price and the 
contract price together with any incidental damages, but less expenses 
saved in consequence of the buyer’s breach. See UCC section 2-706. 
Complainant realized nothing from the resale of the peppers since the 
freight paid by respondent exceeded the proceeds of the resale. There- 
fore respondent is liable to complainant for the full purchase price of the 
subject peppers or $2,275.00. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,275.00, with interest thereon at the rate 
of 13% per annum from October 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,384) 


AMERICAN BANANA CoO., INC. v. MARVIN GRAY. PACA Docket No. 
2-5825. Decided March 23, 1982. 


Agent, authority of—Modification of contract terms, failure to prove— 
Reparation awarded 


Where respondent alleged complainant was to grant respondent a $376.00 credit with re- 
spect to the subject transactions, but failed to prove these was such a modification 
of the contract terms, respondent is liable for the full purchase price of the subject 
produce. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, prose. 
David M. Gray, Rochester, N.Y., for respondent 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $762.50 in connection with the sale 
of avocados and plantains in the course of interstate and foreign com- 
merce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. Respondent also filed a counterclaim and set-off in the 
amount of $376.00 in connection with an alleged grant of credit stem- 
ming from a transaction not related to the subject matter of the com- 
plaint. Complainant filed a reply to the counterclaim, denying the alle- 
gations claimed therein. 

Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit additional evidence by means of verified 
statements, but declined to do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, American Banana Co., Inc., is a corporation whose 
address is Hunts Point Market, Bronx, New York. 
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2. Respondent, Marvin Gray, is an individual whose address is 49 
Shalimar Drive, Rochester, New York. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 

3. On approximately October 10, 1980, and November 13, 1980, com- 
plainant sold to respondent 25 boxes of avocados at $7.00 per box, 25 
boxes of plantains at $12.50 per box, and 25 boxes of plantains at $11.00 
per box, totalling $762.50 f.o.b. The avocados and plantains subject to 
the contract originated in Florida and Equador. 

4. Respondent picked up the avocados and plantains and shipped 
them to its place of business. The produce was accepted by respondent. 

5. Respondent has, to date, failed to pay to complainant any part of 
the $762.50 which complainant alleges to be currently due and owing. 

6. A formal complaint was filed on April 20, 1981, which was within 
nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits purchasing the avocados and plantains that are 
the subject of the complaint for a contract price of $762.50. Respondent 
also admits receiving and accepting them. However, in its answer, and 
counterclaim and set-off, respondent contends that it owes only 
$386.50, as it received a credit from complainant for the remaining 
$376.00 based on an earlier transaction dated August 14, 1980, in which 
respondent lost $376.00 on avocados purchased from complainant that 
turned out to be defective. Respondent states that, as a result of the de- 
fective condition of the avocados, complainant’s salesman, Morris Sab- 
ath, told him that respondent would get a $376.00 credit on his next pur- 
chase. Respondent claims that when it requested the credit at the time 
of its October 10, 1980, and November 13, 1980, purchases of avocados 
and plantains, complainant told him that respondent would get the cred- 
it once complainant had a chance to review the matter with Morris Sab- 
ath, but that respondent did not have to make payment for the commod- 
ities until the credit matter “was straightened out.” Complainant even- 
tually informed respondent that credit was not going to be granted. 

Complainant denies giving respondent any credit for the purchases in- 
volved in the complaint. Complainant asserts that Morris Sabath is not 
its employee, but is a commissioned dealer who works on complainant’s 
premises and that Sabath, moreover, refused respondent’s request for 
credit at the time of the August 14, 1980, transaction. 

Respondent, as the party alleging modification of the original contract 
terms, has the burden of proving such modification by a preponderance 
of the evidence. F. H. Hogue Produce Company v. M. Singer’s Sons 
Corp., 33 A.D. 451 (1974). 
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The only evidence submitted by respondent to support his contentions 
is respondent’s $800.00 check to complainant dated August 14, 1980, in 
payment for the August 14, 1980, transaction that allegedly gave rise to 
complainant’s promise of credit. The check is endorsed with the initials 
“M. S.” While this is some indication that Sabath might have been acting 
with the apparent authority of complainant as of August 14, 1980, it 
does not support respondent’s claim that a credit of $376.00 was given 
which would affect the transaction at issue in this proceeding. Without 
any additional evidence of the alleged grant of credit, we cannot hold 
that respondent has sustained its burden of proving that it was credited 
with $376.00. Respondent’s counterclaim and set-off must, therefore, be 
dismissed. 

Since respondent has admitted accepting the avocados and plantains, 
it became liable for the contract price of $762.50, less damages due to 
any breach of warranty or contract by complainant. J-B Distributing 
Co. v. M. Levin & Co. and J. J. Distributing, 39 A.D. 713 (1980). Re- 
spondent does not contend that complainant committed any breach. 
Therefore, respondent is liable to complainant for $762.50, and its fail- 
ure to pay such sum is a violation of section 2 of the Act, for which repa- 
ration should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $762.50, with interest thereon at the rate of 
13% per annum from December 1, 1980, until paid. 

Respondent’s counterclaim and set-off is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 21,385) 


HARRY BUSHMAN, INC. v. COMMODITY MARKETING COMPANY. PACA 
Docket No. 2-5823. Decided March 23, 1982. 


Contract—No grade specifications—Rejection, wrongful and ineffective— 
Breach of contract, failure to prove—Damages—Reparation awarded 


Where respondent’s rejection of the potatoes was wrongful and ineffective, respondent is 
deemed to have accepted the potatoes. Since respondent accepted the potatoes and 
failed to prove a breach of contract by complainant, respondent is liable for the full 
purchase price of the potatoes, plus damages flowing from respondent’s wrongful 
rejection. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 


against respondent in connection with a transaction in interstate com- 
merce involving the shipment of a bulk truckload of potatoes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 

The amount claimed in the formal complaint does not exceed 
$3,000.00, and therefore the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given an opportunity to submit fur- 
ther evidence in the form of sworn statements. Complainant filed an 
opening statement and respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Harry Bushman, Inc., is a corporation whose address 
is P.O. Box 5, Rosholt, Wisconsin. 

2. Respondent, Commodity Marketing Company, is a corporation 
whose address is 5100 Poplar Avenue, Suite 2921, Memphis, Tennessee. 
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Co. 543 
At the time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about November 28, 1980, complainant sold to respondent 
one bulk truckload of non graded pickout potatoes, Superior and Russett 
Gems, to be delivered on Monday, December 8, 1980, at a price of $4.00 
per hundredweight f.o.b., Rosholt, Wisconsin, plus $1.80 per hundred- 
weight for freight if complainant secured the truck. 

4. On or about December 6, 1980, complainant secured a truck and 
shipped to respondent’s customer in Greensburg, Indiana, one truckload 
of bulk non graded potatoes containing 46,230 pounds and having a 
total invoice cost including freight of $2,681.34. 

5. The potatoes arrived at the place of business of respondent’s cus- 
tomer before 7:00 a.m. on December 8, 1980. On December 9, 1980, at 
8:20 a.m. the potatoes were federally inspected with the following re- 
sults in relevant part: 


Where 


Inspected: Receiver’s warehouse 5th and Broadway. 


Condition of 
Equipment: Condition of Semi-Trailer: Rear door open Gas heater at- 


tached to wall near rear not burning. 


Products 
Inspected: Long Russet Potatoes in bulk. Driver states (46020 pounds). 
Invoiced as Utility. 

Condition 
of Load: Through bulk load loaded in depth from about 2 1/2 to4 1/2 
feet with 5 burlap sacks of potatoes at rear door. 


Temperature 


of Product: 


Size: 


Quality: 


Condition: 


Grade: 


Remarks: 


At rear doors: 44 Degrees F. 


Generally 1 7/8 inches in diameter to 24 ounces, mostly 7 to 
12 ounces or larger in weight; less than 1% undersized. 


Generally mature, fairly clean; mostly fairly well shaped to 
not seriously misshapen. Total grade defects of U.S. No. 2 
grade range 5 to 23%, average 15%, consisting mostly of 
sunburn and second growth, including 3% hollowheart. 
Generally firm to fairly firm, mostly firm. Most samples 
none, many 3 to 13%, average 3% Alternaria Tuber Rot or 
Early Blight in advanced stages; 3% serious damage by dry 
and moist type Fusarium Tuber Rot; 1% Slimy Soft Rot. 

Fails to grade U.S. No. 2 Size A account of grade defects. 


Inspection and certificate restricted to product in approxi- 
mately 1 to1 1/2 feet in depth of load. 


6. Sometime during the morning of December 9, 1980, respondent no- 
tified complainant that it was rejecting the load of potatoes. On the 
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same day, complainant had the potatoes moved to Ervin Zink, Inc. in In- 
dianapolis, Indiana where they were subsequently sold for net proceeds 
of $1,386.90. 

7. The formal complaint was filed on May 11, 1981, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent maintains that it was warranted in rejecting the subject 
potatoes because they did not make good delivery. However, the amount 
of condition defects in the potatoes is not excessive for potatoes which 
were sold with no grade specifications. In addition, respondent main- 
tains that the potatoes were purchased to be of the same quality as a pre- 
ceeding load of potatoes shipped by complainant. However, respondent 
does not demonstrate precisely what that quality was, nor has respond- 
ent offered sufficient evidence tc substantiate this claim. We conclude 
that respondent’s rejection of the subject potatoes was wrongful. 

We also conclude that respondent’s rejection was not effective due to 
the fact that respondent has not met its burden of proving by a prepon- 
derance of the evidence that it gave reasonable notice of such rejection 
to the buyer. See San Tan Tillage Co., Inc. v. Kaps Foods, Inc., 38 A.D. 
867 (1979), and the Regulations, section 46.2 (cc) (2) & (3) (7 CFR 
47.2 (cc) (2) & (3) ). Since respondent did not make an effective rejection 
of the subject potatoes, respondent is deemed to have accepted said pota- 
toes and is liable to complainant for the full price thereof. 

The record discloses that Ervin Zink, Inc., of Indianapolis, Indiana, has 
not paid the net proceeds of its resale of the potatoes to either party. The 
vice president of Ervin Zink, Inc., Glenn D. Bell, maintained in a letter 
to the Department dated April 6, 1981, that, subsequent to receiving the 
potatoes, Ervin Zink, Inc. was contracted by respondent and asked to 
take the load of potatoes and price them after determining condition and 
shrinkage. Mr. Bell further stated “as of this date we have not received 
an invoice nor have we remitted to anyone on this load of potatoes.” As- 
suming respondent meets it obligation of paying the reparation which 
will be awarded in this order, respondent should be entitled to the pay- 
ment from which Ervin Zink, Inc., of the net proceeds of the resale of the 
potatoes. 

In addition to the purchase price of the potatoes, complainant seeks to 
recover from respondent the amount of $360.00 as damages in the form 
of freight expenses incurred due to respondent’s wrongful rejection of 
the potatoes. Complainant has submitted documentation showing that 
such damages were due to two extra days in driver’s wages, motel rooms 
and use of tractor and trailer, all of which flowed from the wrongful re- 
jection by respondent. We conclude that complainant is entitled to such 
damages. 
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We have before found that since respondent accepted the potatoes and 
failed to prove a breach of contract on the part of complainant, it is lia- 
ble to complainant for the full purchase price of the potatoes or 
$2,681.34. In addition, respondent is liable to complainant for $360.00 
as damages flowing from the wrongful and ineffective rejection of the 
potatoes. The total amount of respondent's liability to complainant is 
$3,041.34. Respondent’s failure to pay complainant such amount is a vi- 
olation of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,041.34, with interest thereon at the rate 
of 13 per cent per annum from January 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,386) 


HOWARD FARMS, INC. v. ORVAL KENT Foop Co., INC. PACA Docket No. 
2-5540. Decided March 23, 1982. 


Contract duties, failure to fulfill—Modification of contract—Damages— 
Reparation awarded complainant and respondent 


Where the parties entered into a contract where complainant would supply respondent 
99% of its cabbage needs at 7 1/2 cents per pound for two years, and where com- 
plainant was unable to supply respondent’s needs for the whole duration, complain- 
ant is liable for the cost of any additional cabbage respondent had to purchase over 
7 1/2 cents per pound in order to meet its cabbage needs. But, to avoid an unjust en- 
richment to respondent, respondent shall pay complainant any monies it saved by 
purchasing lettuce below the 7 1/2 cents per pound. Accordingly, since prior to this 
proceeding respondent set off an amount of $95,831.86 (the total amount of dam- 
ages), and since respondent is the prevailing party, respondent is entitled to retain 
$81,889.63 of the total amount. And, respondent shall pay complainant $13,942.23 
(the total amount of monies saved in consequence of complainant’s breach). Also, 
complainant shall pay respondent $5,665.91 as reparation for fees and expenses. 


Diane L. Langton, Presiding Officer. 
Donald Summers, Buffalo, N.Y., for complainant. 
LeRoy Gudgeon, Chicago, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act.” A timely complaint was filed in which complain- 
ant seeks a reparation award against respondent for the amount of 
$97,578.45. The transactions in question involve 35 truckloads of cab- 
bage, a perishable agricultural commodity, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant to an amount of $95,831.86 and admitting liability 
to complainant to an amount of $1,746.59. Respondent based the denial 
of its liability on an allegedly appropriate set off to an amount of 
$95,831.86. Complainant also requested an oral hearing. 

An oral hearing was held in Chicago, Illinois, on November 5, 6 and 7, 
1980, at which time both parties were represented by counsel. Four wit- 
nesses testified at the hearing, two for complainant and two for respond- 
ent. It was reported to the presiding officer in the early part of January 
1981, that approximately 15 minutes of the transcript was missing. By 
way of a request for information dated January 5, 1981, the presiding 
officer notified the parties of the missing portion of transcript and re- 
quested their suggestions to remedy the situation in an equitable 
fashion. On January 21, 1981, a conference call was held between com- 
plainant and respondent counsel and the presiding officer. At that time 
the parties agreed to submit proposed interrogatories covering the miss- 
ing testimony to be received postmarked no later than February 2, 1981. 
On March 5, 1981, a conference call was held between respondent and 
complainant counsel and the presiding officer wherein objections were 
entertained to the proposed interrogatories. By a notice dated March 10, 
1981, the presiding officer set out the final interrogatories and ordered 
that they be answered by Richard Kent. The answered interrogatories 
were thereafter submitted. Furthermore, briefs were submitted by both 
complainant and respondent. 


FINDINGS OF FACT 


1. Complainant, Howard Farms, Inc., is a corporation whose address 
is Post Office Box 1, Fancher, New York 14452. At the time of the trans- 
actions in dispute, complainant was licensed under the Act. 

2. Respondent, Orval Kent Food Co., Inc., is a corporation whose Post 
Office address is 2860 North Lincoln Avenue, Chicago, Illinois 60657. 
At the time of the transactions in dispute, respondent was licensed un- 
der the Act. 
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3. On July 31, 1977, complainant and respondent entered into a cab- 

bage supply contract whereby complainant agreed to supply respondent 

and respondent agreed to buy from complainant 99% of respondent’s 

cabbage needs for a period of two years at6 1/2 cents a pound delivered. 

The contract was to be in effect from August 1, 1977 to July 31, 1979. 

Certain provisions of the contract are reproduced, in pertinent part, be- 
low: 


xkxnwenwekkKke 


Orval Kent agrees to purchase no less than 99% of its 
Chicago cabbage requirements from Howard Farms 
during the term of this contract. Any exceptions to 
this will be with the express knowledge and approval 
of Howard Farms. {Emphasis Added] 


Howard Farms agrees to sell Orval Kent no less than 
99% of Orval Kent’s Chicago cabbage requirements 
during the term of this contract. 


Ke KE KE KN * 


All cabbage is to be of U.S. #1 quality or the equivalent 
upon receipt. 


oR ER OR 


Howard Farms agrees to place sufficient volumes of 
raw cabbage in proper storage facilities to hedge 
against possible cash market deviations in the cabbage 
market during the term of this contract. Howard 
Farms agrees that the first cabbage stored in Howard 
Farms cabbage storing facilities will serve as that 
hedge used to guarantee this contract. It is Howard 
Farms intention to supply Orval Kent with this hereto- 
fore mentioned stored cabbage in order to honor 
Howard Farms commitment to this contract. Howard 
Farms will continue to supply this cabbage to honor 
this contract as long as in the opinion of Orval Kent 
this cabbage continues to produce good quality cab- 
bage products consistent with Orval Kent’s high repu- 
tation. In the event that Orval Kent in its opinion can 
no longer use this storage cabbage, Howard Farms 
agrees to sell off sufficient quantities of this storage 
cabbage on the cash market to offset Howard Farms 
loss or gain thereof in the purchase of fresh cabbage 
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off the cash market. In this manner then the storage 
cabbage serves as a true hedge against significant fluc- 
tuations in the cash market. [Emphasis Added] 


During certain weeks of the summer months covered 
by this contract Howard Farms agrees to grow or have 
contracted to grow sufficient quantities of fresh cab- 
bage to supply Orval Kent’s requirements. 


. Howard Farms agrees to make every reasonable effort 
to improve the cabbage yield of raw cabbage delivered 
to Orval Kent under this contract. These efforts in- 
clude but are not limited to Howard Farms sending 
representatives to its various shipping point locations 
to inspect planting, growing, harvesting, and shipping 
operations in order to maximize said yields. 


xkxkweewekkk xk 


4. In the fall of 1978, respondent initiated discussions recommending 
that complainant enter into written supply contracts with the growers 
that complainant had been using to supply respondent’s needs. If en- 
tered, such contracts would be for the benefit of both complainant and 
respondent. Complainant would benefit from a stable and hopefully 
more reasonable price and respondent would benefit from a more stable 
supply flow and more uniform quality. Respondent drew up a number of 
prototype grower supply contracts. 

5. In January 1979, two representatives from respondent’s firm, 
Richard Kent and Steven Loehndorf, went to complainant’s place of 
business in New York State to review the quality of the cabbage that 
complainant had in storage and had been shipping and anticipated to 
ship to respondent in the coming months. 

6. By a letter dated January 22, 1979, respondent transmitted a draft 
of a proposed cabbage contract to Brodie Howard of complainant firm 
for his review. In the letter, respondent asked complainant to “please 
call me after you have read it so we can discuss it further.” 

7. On February 21, 1979, respondent’s representative, Richard Kent, 
met with complainant’s representative, Brodie Howard, at complain- 
ant’s place of business. At that time, complainant requested a one cent 
per pound increase due to alleged higher costs of transportation etc., 
which request was agreed to by respondent. This contract modification 
was never verified by a writing. In addition, complainant informed re- 
spondent that it would not be willing to enter into a renewal of their cab- 
bage supply contract when their present contract expired on July 31, 
1979. Complainant was cognizant that, as a result of its unwillingness to 
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enter into a renewed contract at the end of July 1979, respondent would 
have to make arrangements for the next season with growers in late 
March or the beginning of April. 

8. During the late winter and early spring of 1979, the quality of com- 
plainant’s storage cabbage declined. During this time period, respondent 
complained to complainant on a number of occasions about a “hot taste” 
and low yield. 

9. During the time February 21, 1979 to April 6, 1979, complainant 
and respondent had various telephone discussions concerning, but not 
necessarily limited to, the following subjects: the low quality of com- 
plainant’s storage cabbage; the inability of respondent to use complain- 
ant’s storage cabbage; where to find a supply of alternative cabbage that 
would meet the standards that respondent could use; the accessibility of 
potential Texas cabbage; the prices and location of obtainable cabbage; 
the contracts that respondent had negotiated to obtain cabbage and at 
what price; that respondent was negotiating contracts with various 
growers and the specifics of those contracts; respondent represented to 
complainant that he felt he could buy the cabbage he needed by contract 
at a better price than complainant could. Complainant consented to re- 
spondent buying cabbage outside of their supply contract. Complain- 
ant’s only concern was that the price not be ridiculously high. 

10. On April 6, 1979, respondent and complainant engaged in a tele- 


phone discussion. On that same date respondent confirmed the tele- 
phone discussion, and the contents thereof, by a letter to complainant, 
which complainant received on April 10, 1979. The text of that letter is 
reproduced below: 


Dear Brodie: 


I am writing this letter to confirm our conversation of Fri- 
day, April 6, 1979. It was agreed at that time that we 
would pay for cabbage delivered to us by you under the 
terms of our contract on a 30 day basis as long as at no 
time the amount of money owed to you from us, net of all 
credits and offset by money owed by you to Orval Kent 
Food Co. or to Spence Farms, Inc., will be less than 
$40,000. 


It was also explained that consistent with our current con- 
tract it was Orval Kent’s opinion that the cabbage that you 
presently have in storage was no longer suitable for our re- 
quirements and could not be used to produce products 
which were consistent with our quality standards. As a re- 
sult, you have agreed that fresh cabbage may be purchased 
on the cash or contract market in order to fulfill our cab- 
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bage requirements. You have also agreed that if we pur- 
chase this cabbage, we will not be in violation of our con- 
tract and that any reasonable amount we pay for this cab- 
bage over 7 1/2¢ per pound will be credited by you to us so 
that our effective cabbage cost does not exceed 7 1/2¢. We 
have agreed to take any such credits in the chronological 
order in which they are generated so long as the total 
amount owed by us to you, net of all of these credits, and 
any money owed by you to us or Spence Farms, Inc. is not 
less than $40,000. 


We have agreed to document all such credits with copies of 
the invoices received by us on the respective loads. Al- 
though we are hopeful that the cost of such cabbage pur- 
chased by us will not exceed 11¢ per pound, we will keep 
you informed as to the cost of any cabbage available to us. 


I believe this letter spells out the agreements made during 
our conversation of April 6, 1979. If you have any excep- 
tion to this agreement, kindly notify me in writing by re- 
turn mail. 


Very truly yours, 
ORVAL KENT FOOD CO., INC. 


Richard A. Kent 
President 


11. Complainant did not respond in writing to respondent’s April 6, 
1979, letter. 

12. During the period April 10, 1979 to May 21, 1979, complainant 
sold respondent 35 truckloads of cabbage to be shipped through inter- 
state commerce to respondent in Chicago, Illinois, for a total purchase 
price of $97,578.45. These purchases were made in accordance with a 
contract in effect between respondent and complainant, which contract 
was entered July 31, 1977. (See Findings of Fact No. 3.) Respondent re- 
mitted to complainant the partial payment of $1,746.59 during the 
month of August 1979, for these loads. 

13. The third week in May 1979, respondent stopped ordering cab- 
bage shipments from complainant. 

14, Subsequent to the third week in May 1979, a representative of 
complainant firm continued to call respondent to ask for purchase 
orders about twice a week, which was in accordance with her normal 
business duties. She was told that respondent was not placing any more 
orders with complainant, because respondent was receiving its cabbage 
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from other suppliers. At approximately the same time, she talked to the 
Accounts Payable Department of respondent firm to ask for payment on 
the 35 truck loads of cabbage that were due. She was told that those 
monies were being withheld as a set off to pay any difference in price be- 
tween the cabbage complainant was originally contracted to supply re- 
spondent and the cabbage that respondent was now purchasing from 
other suppliers. Complainant’s representative continued to make ap- 
proximately two calls a week to respondent firm requesting purchase or- 
ders through the month of June 1979. 
15. On July 1, 1979, complainant sent respondent the following tele- 
gram: 


HAVE CABBAGE AVAILABLE FOR CONTRACT HAVE HAD CABBAGE 
AVAILABLE THROUGHOUT MAY CABBAGE BOUGHT OUTSIDE OF 
CONTRACT NOT NECESSARY 


SINCERELY, 
BRODIE HOWARD HOWARD FARMS 


16. During the period May through July 1979, respondent bought 
cabbage outside of its July 31, 1979, supply contract with complainant. 
Of that total amount, respondent paid for cabbage that cost more than 
7 1/2 cents a pound delivered to a total amount of $95,831.86. Con- 
versely, of the total amount spent on cabbage purchased outside of the 
contract, respondent purchased cabbage less than 7 1/2 cents a pound 
delivered to a total amount of $13,942.23. 

17. A formal complaint was filed on October 10, 1979, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


Complainant alleges that it shipped respondent 35 loads of cabbage 
during the spring of 1979, for which cabbage complainant has not been 
reimbursed. Respondent contends that while complainant did ship the 
35 loads of cabbage and the cabbage was accepted, respondent has set off 
such monies as reimbursement for a loss sustained when complainant 
could not honor a cabbage supply contract it had with respondent during 
the spring of 1979. After this PACA proceeding was under way, re- 
spondent made a partial payment to complainant of $1,746.59. There- 
fore, the amount of monies remaining in dispute total $95,831.86. 

Respondent specifies that the breach of contract occurred when com- 
plainant could not supply respondent with 99 percent of its cabbage 
needs, with cabbage of sufficiently high quality. Respondent contends 
that, as a result of this situation, respondent and complainant entered 
into a contract modification, on or about April 6, 1979. On that day, a 
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telephone call was made between respondent representative, Richard 
Kent, and complainant representative, Brodie Howard. Mr. Kent em- 
bodied his understanding of that telephone cail in a letter dated April 6, 
1979, which was received by respondent on April 10, 1979. (See Finding 
of Fact No. 10.) Mr. Howard’s recollection of what transpired during the 
April 6, 1979, telephone conversation is less precise. However, he did 
testify at hearing as to some of his recollections of the telephone conver- 
sation and his reaction to receipt of Mr. Kent’s April 6, 1979, letter Mr. 
Howard testified, in pertinent part, as follows: 


A. Well, I was not in the favor of this 40,000, leaving 
that, I had no part of that. That was out, I wouldn’t agree 
to that. I would agree to letting, if growers wanted to sign 
a three-way contract, as long as it went through me so I 
knew where the cabbage was coming from, what he was 
paying and it didn’t hurt any of the growers we were work- 
ing with, I was willing to go along with being a, him being 
a third party to our existing deals, existing verbal deals. 
Let’s put it that way. 


Q. With your suppliers. 
A. With our suppliers, right. 
[Tr. P. 333, L. 7-17] 


Mr. Howard also testified that he had another conversation with Mr. 
Kent concerning the subject of respondent buying outside of the supply 
contract. 


A. I told him I wouldn't object to him buying outside the 
contract as long as we were given the PO numbers and 
knew the growers and that we were not going to have to 
pay ridiculous prices. ld prefer if they had to take a loss I 
wanted to know about it, and maybe I could secure cabbage 
cheaper than maybe he could do it. I should have been both 
of us work together to have obtained any cabbage that he 
wanted to buy. [Emphasis Added] 


Supposedly, this agreement says that it was going to 
come through us, and I was going to know exactly what he 
was paying so if there was a loss, maybe I could find it 
somewhere else or do something, have it ourselves, some- 
where else— 


MS. LANGTON: When you say this agreement, are you 
talking about— 
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THE WITNESS: This so-called agreement that he sent 
us. He wasn’t breaking the contract or we weren’t breaking 
it. It was an agreement that he wanted to have with our 
growers. 


MS. LANGTON: The April 6, 1979 letter to you. 


THE WITNESS: Yes. And I just couldn’t stand still for 
him to hold $40,000 of our monies bad as cash flows are on 
the farm. So I couldn’t agree to that. 


[Tr. P. 339, L. 13-25, P. 340, L. 1-10] 
Furthermore, Mr. Howard testified that he and Mr. Kent had another 


conversation, approximately a week after the purchase orders ceased, 
which would be about the third week in May 1979. 


A. I told him we were a supplier and we weren't to be 
left out. I wanted to fill the deal out if he wanted us to. Jf 
he didn’t want us to fill it out, I wanted to be kept better 
posted and work so that he would not go out and buy high- 
er cabbage that we already had. If he could buy cabbage for 
the contract or less, fine, but to go out and pay ridiculous 
prices, I wanted to be part of it if there was any losses to be 


taken. [Emphasis Added] 
[Tr. P. 344, L. 16-23] 


Mr. Howard also testified that there were specific conversations with 
Mr. Kent concerning contracts he was making with suppliers. One con- 
versation occurred sometime in April 1979, and Mr. Howard’s recollec- 
tion was as follows: 


A. I said it was a good deal if he could obtain it at that 
time, if he could obtain cabbage that reasonable that I was 
willing to, if he insisted on wanting to do his own contract- 
ing, which you would be getting into August 1, but go 
ahead. It was a good price, it was a decent price, but it 
didn’t turn out to be decent. 


[Tr. P. 458, L. 8-13] 


In addition, Mr. Howard references his recollection that they did re- 
ceive written reports from respondent firm indicating what cabbage had 
been purchased from new sources. These reports were received by com- 
plainant at approximate 30 day intervals. 

The evidence is clear that the contract modification alleged by re- 
spondent occured as a result of the fact that complainant’s storage cab- 
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bage fell below the quality standards that respondent could use. This 
possibility was provided for in the supply contract signed by respondent 
and complainant in July of 1977. If the storage cabbage fell below a 
quality that respondent could use, respondent was to notify complainant 
that in its opinion the cabbage was deficient and then, it was agreed, 
that new sources of cabbage would have to be found. When this situation 
existed in the previous year, complainant bought replacement cabbage 
from Holland at a very high price. Respondent’s representative, Richard 
Kent, attempted to avoid this kind of problem from occurring again by 
suggesting to complainant in the fall of 1978, that written contracts be 
entered with suppliers. These contracts would assure a continual cab- 
bage supply from various suppliers, located in different regions, during 
particular time periods, at a specific price. Mr. Kent sent a prototype 
supply contract to Mr. Howard in the winter of 1978. Mr. Howard 
seemed somewhat reluctant, however, to enter into contracts of this na- 
ture with suppliers, because he felt that his suppliers would not agree to 
commit themselves. Especially in light of the fact that they had worked 
for so many years on an informal basis. Mr. Howard readily admits that 
his firm had no cabbage available between March 27 and April 26 of 
1979 (Tr. P. 472, L. 2-10). Mr. Howard also admitted that in approxi- 
mately February of 1979, he notified Mr. Kent that he would not renew 
the supply contract in July of 1979. Mr. Howard understood, that by not 
renewing the supply contract, Mr. Kent would have to make provisions 
in late March or the first of April with growers to contract for a future 
supply (Tr. P. 338, L. 1-8). Mr. Howard knew that Mr. Kent was contact- 
ing growers to enter into supply contracts, not only from conversations 
he had with Mr. Kent, but from conversations he had with the various 
growers (Tr. P. 347). 

The party alleging a contract modification has the burden of proving 
such modifications (F. H. Hogue Produce Company v. M. Singer’s Sons 
Corp., 33 A.D. 451 (1974) ). Proof must be by a preponderance of the evi- 
dence. See D. M. Steele & Son v. National Produce Distributors, Inc. , 17 
A.D. 913 (1958). It is essential that the contracting parties minds must 
meet insofar as a contract modification is concerned (Peters & 
Garabedian v. Coyner-Evans Co., Inc., and/or Ribes Trading Company of 
Miami, Inc., 28 A.D. 752 (1969) ). In the case of O'Malley Company, a/t/a 
E. E. O'Malley Company v. John Inglis Frozen Foods Company, 32 A.D. 
1547 (1973) it was held that a binding contractual obligation evolved 
when respondent accepted the sales confirmation without timely objec- 
tion. See also Dan Hart & Son v. A. Pellegrino & Son, 28 A.D. 211 
(1969). 

We find that respondent has proven that a contract modification was 
entered into on or about April 6, 1979. We find that complainant knew 
from the beginning of respondent’s actions to enter into contracts with 
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new suppliers, both as a result of complainant telling respondent it 
would not renew supply contracts in July 1979, and also because of the 
fact that respondent could no longer use complainant’s storage cabbage. 
The evidence is clear that complainant acquiesced when respondent took 
over negotiating contracts for new suppliers of cabbage. Complainant’s 
only concern was that respondent would get a good price for the cab- 
bage, thereby minimizing any loss. Seemingly, complainant’s only disa- 
greement with the April 6, 1979, letter, was the reference made to a 
$40,000 hold back of money due complainant, as a potential set off for 
any losses that would occur. Respondent always attempted to keep com- 
plainant fully informed as to its actions, both generally and specifically. 
Complainant appeared pleased when respondent negotiated supply con- 
tracts that were for a low price and displeased when the price was high- 
er. In actuality, respondent took on the role that complainant had been 
fulfilling in the past; respondent found new sources of cabbage when 
complainant’s storage cabbage was no longer useful. Complainant al- 
lowed respondent to do this and thereby implicitly agreed to the con- 
tract modification. 

What the terms were of the cabbage supply contract is not in dispute. 
Even though complainant could no longer supply respondent with 99 
percent of its cabbage needs, it was then liable for any additional cab- 
bage that respondent bought, which resulted in a loss to the respondent. 
Complainant alleges that, if it is found liable for respondent's losses, the 
losses should be calculated by setting off any profits respondent realized 
against any losses it sustained. Respondent, on the other hand, contends 
that it is due all those monies paid above 7 1/2 cents per pound. 

Neither party sufficiently proved that their minds met in agreement 
as to the method of calculating complainant’s liability. In the absence of 
clear proof, an equitable solution shall be applied. Respondent has a 
right to be reimbursed for any losses it incurred as a direct result of com- 
plainant’s inability to fulfill its agreement. However, respondent does 
not have a right to reap any monetary benefits that directly resulted 
from complainant’s inability to perform its duties. To allow respondent 
to do so would be a case of unjust enrichment. 

Therefore, any gains that respondent realized by buying cabbage at a 
price lower than 7 1/2 cents per pound must be set off against any losses 
that respondent sustained by paying for cabbage at a rate of more than 
7 1/2 cents per pound. This damage is respondent’s real, out of pocket, 
loss. As complainant violated section 2 of the Act, complainant is liable 
to respondent for this amount, as reparation. Respondent has set off 
these monies, as Finding of Fact No. 14 indicates. Complainant sug- 
gested that, if this theory were adopted, the appropriate amount should 
be $13,918.00. However, complainant inaccurately computed this 
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amount. Therefore, we find that respondent properly set off these 
monies, except for the amount of $13,942.23. 

Pursuant to the procedure provided for in section 47.19 (b) of the 
Rules of Practice (7 CFR 47.19 (b) ), respondent filed a timely complaint 
for an award of $5,665.91, representing fees and expenses incurred in 
connection with the oral hearing. These fees and expenses are found to 
be reasonable and respondent, as the prevailing party in dispute, shall be 
granted these expenses. 

Respondent’s claim for expenses incurred in connection with the trans- 
cript erasure by the recording company, have been submitted to the of- 
fice of the Hearing Clerk. Complainant submitted no claim for expenses. 


ORDER 


The complaint is hereby dismissed. 

Therefore, as respondent has prior to this proceeding set off monies to 
the amount of $95,831.86 and as it has been found that respondent, as 
prevailing party, has a right to retain an amount of $81,889.63 of this 
total amount, within thirty (30) days from the date of this order, re- 
spondent shall pay complainant, the sum of $13,942.23, with interest 
thereon at the rate of thirteen percent per annum from August 1, 1979, 
until paid. 

In addition, complainant shall pay respondent for fees and expenses 
incurred in connection with the oral hearing, the sum of $5,665.91, with 
interest thereon at 13 percent per annum, from the date of this order, 
until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,387) 


MONTGOMERY SALES BROKERS v. V. F. LANASA, INC. PACA Docket No. 
2-5684. Decided March 23, 1982. 


Broker—No justifiable interest in transaction—Complaint dismissed 


Where it is concluded complainant broker had no justifiable interest in the subject transac- 
tion, the complaint must therefore be dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $520.27 in connection with re- 
spondent’s rejection of a mixed load of celery and lettuce shipped in in- 
terstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed in the formal complaint does not exceed 
$3,000.00 the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this pro- 
cedure the verified pleadings of the parties are considered a part of the 
evidence in the case as is the Department’s report of investigation. In ad- 
dition, the parties were given an opportunity to file additional evidence 
in the form of sworn statements but neither party did so. Also, neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Jack Montgomery, doing business as 
Montgomery Sales Brokers, whose address is 150 E. 10th Street, Yuma, 
Arizona. 

2. Respondent, V. F. Lanasa, Inc., is a corporation whose address is 
317 Hull Street, Richmond, Virginia. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 

3. On or about November 7, 1979, complainant, acting asa broker, ne- 
gotiated the purchase for respondent from the Garin Co., Salinas, Cali- 
fornia of 530 2 doz. size, O’Gee or Garin brand lettuce at $4.50 per car- 
ton plus 55¢ per carton cooling, f.o.b., and from Paul’s Pak in Santa 
Clara, California, of 200 cartons of celery at $5.00 per carton plus 55¢ 
per carton cooling, f.o.b. The contract, in addition, called for $24.00 for 
top ice. The produce was shipped on November 7, 1979, from California 
to respondent in Richmond, Virginia. 

4. On November 8, 1979, complainant’s salesman, Jim Cantanzaro, 
called respondent and informed it, among other things, that the brand of 
lettuce shipped was “Gift” brand. Respondent informed complainant’s 
salesman that the “Gift” brand lettuce was being rejected. On the same 
day, at 1:44 p.m. EST, respondent sent complainant the following tele- 
gram: 
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REFUSING LOAD OF “GIFT BRAND” LETTUCE, WE OFFERED “O G” or 
“GARIN” BRAND. WE REFUSED TO ACCEPT LOAD BECAUSE NOT 
BRAND ORDERED. 


5. On November 9, 1979, at 2:06 p.m. EST, complainant’s firm re- 
sponded with the following telegram: 


RE WIRE DATED TODAY WE ARE DIVERTING MITCHELL TRUCK 
LOADED 11-7-79 ELSEWHERE. HOLDING YOU RESPONSIBLE FOR 
ANY AND ALL LOSS AS YOU MENTIONED NO PREFERENCE OF 
BRANDS AT TIME OF PURCHASE AND THIS SHIPMENT WAS PUR- 
CHASED FOR YOUR ACCOUNT. 


6. An informal complaint was filed on May 19, 1980, which was with- 
in nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleged in its formal complaint that, on or about Novem- 
ber 7, 1979, “complainant, by contract, orally, acting as brokers for the 
respondent negotiated the purchase” of the subject commodities. Com- 
plainant’s description of the purchases, therefore, places him in the role 
of a broker with no justifiable interest in the transactions. That com- 
plainant did not in fact take any title or interest in the merchandise is 
further supported by the fact that he issued a confirmation of purchase 
in connection with each transaction which stated that the commodities 
were purchased for respondent from the two shippers respectively. Each 
of these confirmations state that the shipper is to “Mail Invoice to 
Lanasa Richmond, Va.” The fact that the shippers clearly understood 
that they were selling to respondent and not to complainant is illustrat- 
ed by the fact that the Grain Company invoiced respondent on Novem- 
ber 8, 1979, and later invoiced complainant on November 13, 1979, only 
after Lanasa had failed to pay. 

Since complainant had no interest in the subject produce, having acted 
only as a broker relative thereto, and since the record contains no evi- 
dence of any assignment of interest by the shippers to complainant, the 
complaint must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 21,388) 


JOSEPH A. RELAN d/b/a RELAN PRODUCE FARMS v. GEORGIA VEGETABLE 
Co., INC. PACA Docket No. 2-5798. Decided March 23, 1982. 


Net proceeds, failure to remit in full—Purchase price, failure to remit in 
full—Reparation awarded 


Where as to the three separate transactions respondent either failed to remit the full net 
proceeds or failed to pay the full purchase price, respondent is liable to complainant 
a total of $14,461.68, as reparation. 


George L. Aubrey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $19,597.50 in connection with 
three transactions in interstate commerce involving three truck ship- 
ments of green peppers from the state of Louisiana to the states of 
Georgia and Ohio. 

A copy of the formal complaint was served upon respondent, which 
filed an answer thereto admitting some of the allegations in the com- 
plaint but denying liability to complainant for the amount claimed. Also 
copies of this Department’s report of investigation were served upon the 
parties. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived an oral hearing. Therefore the 
shortened procedure provided in PACA Rules of Practice at 7 CFR 
§47.20 is applicable. Under this procedure the verified pleadings of the 
parties are considered as evidence in the case, as is the Department’s 
report of investigation. The parties were given an opportunity to submit 
additional evidence in the form of sworn statements, and to file briefs. 
Thereafter complainant filed an opening statement, respondent filed an 
answering statement, and complainant concluded with a statement in 
reply. Both parties then filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is Route 3, Box 156, 
Amite, Louisiana. 
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2. Respondent is a corporation whose address is P.O. Box 487, Tifton, 
Georgia. At the time of the transactions described herein respondent 
was licensed under the Act. 

3. On or about June 26, 1980, the parties entered into an agreement 
whereby respondent was to sell for complainant’s account one lot of 
green peppers. On that date complainant shipped from a Louisiana load- 
ing point one truckload of green peppers consisting of 1,102 cartons of 
large U.S. No. 1 peppers and 200 cartons of medium U.S. No. 2 peppers. 
The truck containing these peppers arrived at respondent’s place of busi- 
ness at an unknown time and date.’ 

4. The peppers on this truck were received and accepted by respond- 
ent, and sold by respondent on or about June 28, 1980, to buyers in 
Georgia, North Carolina, Kansas City and Houston. Respondent re- 
mitted a total of $7526.70 to complainant for 802 cartons of large and 
200 cartons of medium peppers sold leaving 300 cartons of large peppers 
unaccounted for.” 

5. On June 30, 1980, complainant and respondent entered into an 
oral contract for the sale by complainant and purchase by respondent of 
another truckload of peppers at a price of $9.50 per carton delivered to 
Tifton, Georgia. On that date complainant loaded and shipped from a 
loading point in the state of Louisiana one truckload of peppers consist- 
ing of 1,064 cartons large U.S. No. 1’s conforming to the contract. 

6. This June 30, 1980 shipment reached respondent’s place of busi- 
ness in Tifton, Georgia at an unknown time and date and was received 
and accepted by respondent. 

7. Respondent has remitted $5,006.00 to complainant for this lot of 
peppers, leaving a balance due of $5,102.00. 

8. On June 26, 1980 the parties entered into an oral contract for the 
sale of one truckload of peppers, to be delivered to respondent’s cus- 
tomer “Castellini” in Cincinnati, Ohio. Under this contract the price was 
$9.25 per carton for large U.S. No. 1 peppers, and $5.50 per carton for 
medium U.S. No. 2 peppers, delivered. On that same date complainant 
loaded out from its Louisiana loading point 903 cartons of large U.S. No. 
1 peppers and 290 cartons of medium U.S. No. 2 peppers into a truck 
operated by Walker Truck Lines, Mississippi license 2471. 

9. That truck arrived in Cincinnati at an unknown time and date. It 
was received and accepted by respondent’s customer in Cincinnati, but 
at that time the customer expressed some doubt about the product by 
telephone to respondent in Georgia and also to complainant. Complain- 
ant asked for a federal inspection, but this was not obtained. 


1. Apparently freight was prepaid by complainant. 
2. Allegedly dumped by respondent’s customer after resale, but no dump certificate was 
offered in evidence. 
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10. At an unknown time and date respondent remitted to complain- 
ant the amount of $6,132.25 leaving a balance of $3,815.50 due for this 
truck. 
11. Complainant filed a formal complaint to initiate this proceeding 
on March 26, 1981, within nine months of the accrual of its alleged 
cause or causes of action. 


CONCLUSIONS 


For the consignment transaction of June 26, 1980, the complaint 
alleges that respondent failed truly and correctly to account. But behind 
this rubric complainant’s principal objection seems to be that the market 
was higher than the price respondent obtained. Complainant has intro- 
duced June 27, 1980, Atlanta market reports showing large Georgia 
peppers selling for between $12.00 and $12.50, and medium Georgia 
peppers between $9.00 and $9.50. No prices for Louisiana peppers were 
shown. The average price on the net return to complainant was $7.89 for 
the large and $6.00 for the medium peppers. However, these were the re- 
turns after respondent had taken its commission (which complainant is 
not objecting to as such). Respondent alleges that the quoted prices were 
for small lot sales to retailers, and also that they represent a freight dif- 
ferential between Tifton and Atlanta. 

This transaction may have started out as a sale, but respondent has ad- 
mitted that the load was ultimately sold for complainant’s account. It is 
not clear from the record that respondent ever rendered a timely ac- 
counting for this transaction. What is clear is that it shipped more than 
half of the peppers out of Georgia; i.e., to Houston, Kansas City, and 
North Carolina points, in violation of a PACA Regulation, 7 CFR 
46.29 (a), which requires the consignor’s permission to sell consigned 
produce outside the consignee’s market area. Clearly no permission was 
given here since complainant is insisting that he should have received 
the prices prevailing in the nearest Georgia market. 

We agree that the respondent’s handling of this transaction is below 
the standard of care and diligence contemplated by the above-numbered 
regulation. Respondent should have made a diligent effort to obtain the 
best prices possible. Here the quoted prices from the Atlanta market 
would seem to be the best available pricing information. Respondent 
should have obtained close to $9.00 for 200 cartons of medium peppers 
and at least $12.00 for 1102 cartons of large peppers (including 300 car- 
tons allegedly dumped for which no dump certificate was produced). 
That is, gross returns of approximately $15,024 should have been real- 
ized. 

Respondent seems to have calculated its commissions at approxi- 
mately 13%. This might not have been unreasonable if respondent had 
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obtained a good price for the product, and, as noted above, complainant 
does not seem to be objecting to the commission as such. Thus the 
$15,024 gross returns which should have been received should have 
netted $13,070.88 to complainant. Having remitted only $7,526.70, re- 
spondent’s failure to pay an additional $5,544.18 is a violation of section 
2 of the Act for which reparation should be awarded. 

The other two transactions were outright sales. In the order set out in 
the complaint they were: one of June 30, 1980, for delivery of a truck- 
load of peppers to Tifton, Georgia, and another of June 26, 1980, for de- 
livery of a truckload of peppers to respondent’s customer in Cincinnati, 
Ohio. In both of these transactions the complaint alleges that respond- 
ent failed by several thousand dollars to remit the full purchase price. 

For the June 30, 1980, shipment to Tifton, Georgia, 1,064 cartons of 
large U.S. No. 1 peppers were sold at a price of $9.50 delivered. This 
amounts to a total purchase price of $10,108.00. Respondent remitted 
only $5,006.00 leaving a balance due of $5,102.00. 

The sale of June 26, 1980, for a truck load of peppers shipped to Cin- 
cinnati was at delivered prices of $9.25 for 903 cartons of large U.S. No. 
1’s and $5.50 for 290 cartons of medium U.S. No. 2 peppers, which 
would bring the total amount of this sale to $9,947.75. Respondent re- 
mitted only $6,132.25 in connection with this transaction leaving a bal- 
ance due of $3,815.50. 

For the truck shipped on June 30, 1980, which respondent received in 
Tifton, Georgia, respondent resists paying the full invoice amount be- 
cause of poor arrival condition. Respondent alleges that after discussions 
with complainant some of the product was dumped and some of it sold 
and that he had already paid “more than the pepper was worth”. Com- 
plainant’s opening statement is a rambling and, in part, incoherent re- 
sponse to respondent’s answer regarding this transaction, but complain- 
ant seems to be saying that respondent should have obtained a federal 
inspection on the lot to support any deductions from the purchase price. 
Respondent did attach a copy of a July 2, 1980, report of inspection of 
some Louisiana peppers made at its cooler in Tifton, Georgia. The report 
does describe a somewhat decayed product. However since the cartons 
did not have complainant’s name or brand on them there is no proof that 
the peppers inspected were from the lot shipped by complainant on June 
30. We must conclude that respondent, having failed to show a breach of 
contract — a poor arrival condition of the product — is liable for the full 
purchase price. Jimmy Grizzard Sales v. Lloyd Meyers, 40 A.D. 830 
(1981). Its failure to pay that sum to complainant is a violation of section 
2 of the Act for which reparation should be awarded. 

Respondent is in much the same situation for the peppers which com- 
plainant shipped on June 26, 1980, to respondent’s customer in Cincin- 
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nati. Respondent states that these were first refused by its customer as 
bad on arrival, but later the customer paid $6,132.25 for this lot, which 
amount respondent then remitted to complainant. 

Apparently, respondent is trying to escape responsibility for this 
transaction by converting it into a consignment, but has not proved that 
complainant agreed to this. Complainant does not exactly deny this but 
states that it had requested a federal inspection and never received it. 
We conclude that complainant’s agreement for consignment handling, if 
there was one, was conditioned on respondent’s furnishing proof of bad 
arrival. Since respondent never complied with this condition,’ the trans- 
action remained an outright sale under the terms of which respondent is 
liable for the full purchase price. Its failure to pay the same is a violation 
of section 2 of the Act for which reparation should be awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $14,461.68 with interest thereon 
at the rate of 13 percent per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,389) 


INN FOODS, INC. v. FALL RIVER CANNING COMPANY. PACA Docket No. 
2-5366. Decided March 25, 1982. 


Guarantee, obligations fulfilled—Damages, failure to prove—Complaint, 
dismissed 


Where respondent shipper guaranteed the subject totes, stating it would pay for damages 
suffered from a direct loss due to tote failure, and where complainant failed to prove 
damages as a result of any tote failure, the complaint must be dismissed. Respond- 
ent as the prevailing party is awarded reparation for fees and expenses. 


Diane Langton, Presiding Officer. 
Sara Clarenbach, Santa Cruz, Calif., for complainant. 
Edward Heiser, Milwaukee, Wis., for respondent. 


Decision by Donald A Campbell, Judicial Officer. 


3. Respondent did produce an inspection certificate dated July 1, 1980 showing some 
bad Louisiana peppers inspected in St. Paul, Minnesota. Even if these could be shown to be 
complainant's peppers the inspection would not be indicative of their arrival condition in 
Cincinnati. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”. A timely complaint was filed in which complain- 
ant seeks an award of reparation against respondent for the amount of 
$19,005.65. The transaction in question involved the sale of frozen 
whole kernel corn, a perishable agricultural commodity, in interstate 
commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying any lia- 
bility to the complainant. An oral hearing was requested. 

An oral hearing was held in Milwaukee, Wisconsin, on June 11 and 12, 
1981, at which time both parties were represented by counsel. Three wit- 
nesses testified at the hearing, two for complainant and one for respond- 
ent. Both complainant and respondent filed briefs. 


FINDINGS OF FACT 


1. Complainant, Inn Foods, Inc., is a corporation whose address is 310 
Walker Street, Watsonville, California 95076. 

2. Respondent, Fall River Canning Company, is a corporation whose 
address is Poser Road, Highway 16, P.O. Box 68, Fall River, Wisconsin 
53932. At the time of the transaction in dispute, respondent was oper- 
ating subject to the PACA. Subsequent to the transaction in dispute, re- 
spondent became licensed under the PACA and is presently still li- 
censed. 

3. On or about August 12, 1977, complainant submitted its purchase 
order on form numbered 81271 for 500,000 lbs. of frozen cut corn 
through broker Bill Burns of Bellingham Frozen Foods, to respondent. 

4. Onor about August 30 and 31, 1977, and September 1, 1977, in the 
course of interstate commerce, complainant by contracts in writing pur- 
chased from respondent 317,275 lbs. of frozen whole kernel corn at the 
agreed price of $.21 per pound for a total price of $66,627.75. 

5. On or about August 30, 31 and September 1, 1977, respondent 
shipped the frozen cut corn in totes by railcar. The totes were 1500 
pounds reinforced cardboard boxes purchased from International Paper 
Company. 

6. The corn was shipped in transit, according to complainant’s direc- 
tion, to the Space Center warehouse in Kansas City, Missouri. At that 
time complainant intended to continue shipment of the frozen product, 
sometime after January 1978, to its plant on the West coast for repack- 
ing. 
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7. Respondent submitted four invoices in the total amount of 
$66,627.00 to Inn Foods for a total of 317,275 pounds of frozen corn 
calling for payment within 30 days with 1% interest for accounts not 
paid. 

8. Prior to receipt of the corn, Jack Randle, an officer of complain- 
ant’s firm, received information from a representative at Paris Foods, 
Inc. indicating that Paris Foods had received similar frozen cut corn 
from Fall River in damaged totes which had been supplied by Interna- 
tional Paper. 

9. On September 1, 1977, prior to delivery of the corn to the Space 
Center and based on Mr. Randle’s conversation with Paris Foods, com- 
plainant sent a letter to broker Bill Burns at Bellingham Frozen Foods. 
In pertinent part, the letter stated that payment was being withheld un- 
til finalization of the following: 


“Inn Foods, Inc. Purchase Order Number 81271 covering 
cut corn, withholding payment due to inferior totes. Totes 
to be credited and rectified (by International Paper Com- 
pany who made the totes) at the destination at storage 
Space Center, Kansas City, Missouri.” 


10. The corn was delivered to the Space Center warehouse in Kansas 
City, Missouri, in early September, as follows: 


DATE LOT NO. NET WT. TOTES 
09014 80,496 56 
09013 80,531 56 
09012 81,199 56 
09015 and 22 


09022 75,049 34 


317,275 lbs. 224 


11. On September 9, 1977, respondent received a memo from broker 
Bill Burns, dated September 6, 1977, with an attached copy of the Sep- 
tember 1, 1977, letter from complainant to Bill Burns, which memo 
stated, in pertinent part: that a guarantee was needed “from Interna- 
tional Paper to Inn Foods that the totes of corn will hold up for future 
handling.” 

12. On or about September 9, 1977, respondent contacted Interna- 
tional Paper, requesting them to inspect the totes. 

13. International Paper inspected the totes on September 9, 1977, 
and issued a report entitled “Outturn Inspection Report” which noted 
some bulging, fractured corners extending along the scoreline 2-4 
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inches, and stating that in one opinion the totes should only be stacked 2 
high, while in another opinion they were strong enough to be stacked 3 
high. 

14. On October 27, 1977, David Evans of International Paper wrote a 
letter to Dennis Di Betta, of complainant firm, notifying them, in perti- 
nent part, as follows: 


In reference to your letter dated September 1, 1977 to Mr. 
Bill Burns concerning the condition of these totes, our 
company made arrangements to have our Kansas City De- 
signer, Tom Hamilton, inspect these units in question on 
September 9, 1977 at the Space Center Underground Stor- 
age facility. As you can see by the attached report, he feels 
that your company won't have any problems in transport- 
ing these containers to the location desired. I would also 
like to add that Dan Richardson, Traffic Manager for the 
Space Center, in a telephone conversation with Ken Werth 
and Don Leider of Fall River Canning and myself on Sep- 
tember 15, 1977 expressed the same feelings. 


I agree that the physical appearance (bulge) of the totes is 
not good, but that sufficient integrity has been maintained 
for further transportation. 


15. On November 14, 1977, Mr. Werth of respondent firm sent a telex 
to complainant’s firm stating, in pertinent part, as follows: 


WE ARE DISAPPOINTED THAT YOU AND INTERNATIONAL PA- 
PER CANNOT PROPERLY COMMUNICATE. YOU ARE TALKING TO 
EACH OTHER BUT NOT COMMUNICATING. 

ADDITIONALLY, WE CANNOT UNDERSTAND WHY YOU ARE 
WITHHOLDING PAYMENT OF OVER $150,000 TO US. CERTAINLY 
YOUR EXPOSURE ON IMAGINED TOTE FAILURE IS MINIMAL 


THEREFORE, WE, FALL RIVER CANNING, HEREBY GUARANTEE 
THAT THE TOTES WILL NOT FAIL AND IF THEY DO FAIL WE WILL 
PAY FOR THE LOSS OF ANY PRODUCT OR EXPENSE IN RECUPER- 
ATING. THIS GUARANTEE IS CONDITIONAL ON SPACE CENTER 
HANDLING AND LOADING THE TOTES IN A PRUDENT MANNER: 
NO NEGLIGENCE ON THE PART OF CARRIER NOR IMPROPER UN- 
LOADING AT ULTIMATE DESTINATION. 

WE ASSUME THAT YOU WILL PROMPTLY REMIT PAST DUE 
MONIES IN VIEW OF OUR OWN GUARANTEE HERE INSTALLED. 


16. Complainant accepted the guarantee by telex on the same day, 
November 14, 1977, stating, in pertinent part: 
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RE YR TWX SAME DATE, WE DID COMMUNICATE WITH INTERNA- 
TIONAL, HOWEVER, THEY NEVER DID GUARANTEE RESPONSI- 
BILITY OF THE INFERIOR TOTES... DUE TO BEING ON A COM- 
PUTERIZED SYSTEM, CANNOT MAIL CORN CHECK UNTIL THURS- 
DAY, 11/17 


WISH TO THANK YOU FOR YOUR GUARANTEE OF THE INTERNA- 
TIONAL PAPER TOTES, HOWEVER, I AMSURE YOU REALIZE OUR 
POSITION ON THESE INFERIOR TOTES, AS MERCHANDISE WILL 
BE BROUGHT TO THE WEST COAST AND REPACKED. 


17. Complainant paid for the frozen corn on November 17, 1977, by 
its check number 1478 in the amount of $66,627. 

18. Complainant decided not to ship the corn to its west coast packing 
plant for repacking. 

19. Complainant, through its sales agent, Valley Packing Service, 
sold a portion of the frozen corn to Stilwell Foods. On January 17, 1978, 
24,160 pounds of corn in 17 totes were shipped from the Space Center 
Warehouse to Stilwell Foods in Stilwell, Oklahoma via a truck. 

20. A letter dated January 25, 1978, from Larry N. Strauss of Stil- 
well Foods to Valley Packing Service complained of damage to the totes 
and corn. The damage complained of by Stilwell Foods consisted of un- 
tied poly liners inside the totes and wood chips on the totes. 

21. The damage complained of by Stilwell Foods could have occurred 
from negligence or mishandling of the product and was not shown to 
have resulted from a “failure” of the totes. 

22. In settlement of the complaint by Stilwell Foods outlined in its 
January 25, 1978 letter to Inn Foods, complainant paid approximately 
$360.00 (or $.01 per pound of product) 

23. On or about February 22, 1978, an agent for complainant, Mr. Ar- 
nold Hummel, inspected the frozen corn and the totes at the Space Cen- 
ter in Kansas City. This was the first such inspection of the totes by any- 
one associated with complainant firm. 

24. On or about March 7, 1978, pursuant to a request from Mr. 
Hummel of complainant firm, Mr. Dan Richardson, traffic manager of 
the Space Center warehouse, by a letter dated March 7, 1978, sent a re- 
port to complainant describing the condition of the totes holding the 
frozen corn. 

25. Mr. Richardson stated that of the 207 totes remaining at the 
Space Center, 132 totes showed “signs of fatigue”. In addition, Mr. Rich- 
ardson’s letter stated that the total product loss at that time “would not 
exceed one pound of product”. 

26. On April 20, 1978, complainant sent a telex insisting upon a re- 
sponse from International Paper or/and respondent concerning “recti- 
fying” the totes. 
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27. On or about May 11, 1978, complainant, through its attorney, de- 
manded that respondent repurchase the entire product and pay for all 
expenses which Inn Foods alleged it had incurred in connection with the 
frozen corn transaction. 

28. Respondent responded to the May 11, 1978, letter from complain- 
ant’s attorney in a letter dated June 2, 1978. The letter stated that com- 
plainant should ship the product and that respondent would honor its 
express warranty as set forth in its November 14, 1977, telex and pay 
for any lost product or cost or recoopering, if such warranty were 
breached. 

29. In an effort to settle the matter, respondent arranged with Inter- 
national Paper to recondition the remaining totes on or about December 
4, 1978, pursuant to the suggestion of Jack Morris of the Department of 
Agriculture. The reconditioning of the totes was accomplished by Space 
Center employees. The total cost of reconditioning the totes was 
$1,789.71, which cost was not borne by complainant. 

30. Complainant so!d the frozen corn within 30 days after the totes 
were reconditioned, except for two totes that had failed. In a letter dated 
January 9, 1979, Dan Richardson states that two totes had split open 
spilling and thereby contaminating the corn. Mr. Richardson recom- 
mended these totes be dumped, which thereafter occurred. 

31. Complainant at no time attempted to repair or recondition the 
totes or to have a third party repair or recondition the totes. 

32. Inn Foods did not attempt to segregate and sell the non-fatigued 
totes between the date of the sale of some of the product to Stilwell 
Foods and the date of final sale in December, 1978. 

33. An informal complaint was filed on May 15, 1978, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


The only issue in dispute in this case revolves around the durability of 
the totes in which the frozen corn was transported from seller respond- 
ent to the buyer complainant. The totes were manufactured by Interna- 
tional Paper Company, which supplied the totes to the respondent seller 
located in Wisconsin. 

Even before delivery of the totes to the Kansas City storage facility, 
complainant buyer became concerned about their condition. Complain- 
ant’s concern was a result of a conversation between a representative of 
complainant firm and a representative of Paris Foods, Inc., which at 
that time had received a delivery of corn from respondent shipper in 
problematic totes. Complainant buyer became apprehensive, antici- 
pating that it might also receive problematic totes that were of question- 
able durability. By a letter dated September 1, 1977, complainant con- 
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tacted the broker to the transaction, Bill Burns of Bellingham Frozen 
Foods, and voiced its concern. Complainant stated that it would with- 
hold payment to respondent if the totes were inferior. Complainant re- 
quested that the “Totes to be credited and rectified (by International 
Paper Company who made the totes) at the destination at storage Space 
Center, Kansas City, Missouri.” 

The corn was delivered to complainant’s storage facility between Sep- 
tember 7, 1977, and September 9, 1977. On September 9, 1977, respond- 
ent received notification from the broker that complainant needed a 
guarantee “from International Paper to Inn Foods that the totes of corn 
will hold up for future handling”. Respondent immediately contacted In- 
ternational Paper to request that they inspect the totes. International 
Paper immediately inspected the totes and issued a report that described 
the condition of the totes. Approximately one and a half months subse- 
quent to the delivery of the corn, International Paper wrote complainant 
a letter stating that, in their opinion, complainant would not have any 
difficulty transporting the totes to the desired location. 

Approximately, two months after delivery of the corn, respondent 
sent complainant a telex acknowledging its disappointment that com- 
plainant and International Paper could not seem to settle the matter and 
voicing its frustration over the fact that complainant was still withhold- 
ing payment for the corn. To settle the matter once and for all and so 
that it would receive the monies due it, respondent voluntarily gave 
complainant its own guarantee “that the totes will not fail and if they do 
fail we will pay for the loss of any product or expense in recuperating.” 
The guarantee was made conditional upon proper handling of the totes 
during loading, unloading and carrier transport. Upon receipt, complain- 
ant immediately accepted the guarantee by a return telex. Complainant 
explained that it had withheld payment because International Paper 
would not “guarantee responsibility of the inferior totes”. In addition, 
complainant appeared to be concerned about the totes being sufficiently 
durable for transport to the west coast, where it planned to repack the 
corn. 

The parties to this dispute viewed the afore-enumerated series of com- 
munications, differently. Complainant alleges that it only has privity of 
contract with the respondent shipper, not International Paper. There- 
fore, it must look to respondent for satisfaction of the contract terms. It 
is implicit in the contract, according to complainant, that the frozen 
product be appropriately packed in containers that would enable the 
product to be shipped in good condition to the ultimate destination. 
Complainant alleges that the totes were not in good condition when they 
arrived at the storage facility in Kansas City. Therefore, in accordance 
with respondent’s guarantee, complainant contends that it was impera- 
tive that respondent repair the totes. 
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In December of 1978, respondent had the totes reinforced by Space 
Center employees in the following manner: “A piece of corrugated was 
glued to the top flaps. A 1-by-4 wooden grid was placed around the tote 
and secured by steel strapping.” This rehabilitation was undertaken by 
respondent at the suggestion of a representative from the Regional Agri- 
cultural Office in Chicago. At that time, the regional office attempted to 
informally settle this dispute between the parties. However, the dispute 
was not settled, because complainant contends that it suffered damages 
as a result of respondent’s earlier inaction. 

Respondent’s position is that it voluntarily gave complainant the guar- 
antee and at all times was ready, willing and able to stand by that guar- 
antee. Respondent alleges that the plain meaning of the guarantee 
should be adopted. The literal interpretation of the words is that it was 
willing to guarantee the quality of the totes by being responsible for any 
damages suffered by complainant. The only conditions of the guarantee 
were reasonable: that the totes be handled without negligence and that 
the damage be a direct result of tote failure. Respondent said its re- 
sponsibilities would specifically include payment for any loss of the 
product or the expense of recooperating (which was spelled “recuper- 
ating” in its November 14, 1977, telex). Its obligation attached when the 
totes failed. Respondent did not state that they would personally under- 
take the rehabilitation of the totes. However, if the totes failed it would 
bear the expense of rehabilitation. In a letter dated, June 2, 1978, re- 
spondent’s attorney once again reiterated to complainant that respond- 
ent was willing to stand behind its guarantee. At that time, complainant 
had told respondent that there had been some product loss due to tote 
failure when complainant had sold some of the product to Stilwell 
Foods. In its June 2, 1978, letter, respondent specifically stated that it 
would pay for any loss of product in the sale to Stilwell Foods. It only 
asked that complainant step forward with proof that the damage was a 
result of failed totes. 

On the other hand, complainant contends that it waited in good faith 
for the respondent to fix the totes. It alleges the best interpretation of 
the guarantee is that respondent would fix the totes before further ship- 
ment. It is complainant’s position that the totes, when they arrived in 
Kansas City, were in a sufficiently failed state that it was essential they 
be recooperated before further shipment. It submitted evidence to prove 
that the corn could not be transported without the totes breaking open 
and spilling the corn, making the corn unusable. Testimony was offered 
to show that the railroad would not insure the corn for transport to the 
west coast due to the bad condition of the totes. Respondent suggested 
that complainant could have still chosen the option of transport by 
truck. Complainant contended that when it bought the corn it favored 
the use of the railroad, because it was less expensive. It had contem- 
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plated that Kansas City would only be a stop-over storage point, with 
ultimate destination to be its California repacking plant. It felt the corn 
would not make it to its California plant in good condition. Complainant 
offered evidence to show that when it shipped some of the totes to Stil- 
well Foods, damage occurred due to the failed totes. It drew the compari- 
son that if the corn could not be transported a short distance by truck 
and arrive in good condition, then the corn could not travel by rail, a 
much longer distance, to California. 

We find that complainant’s position is without merit. The best inter- 
pretation of respondent’s guarantee is its plain meaning. This is espe- 
cially true in light of the fact that no evidence was offered to show that 
the plain meaning was not that which was intended. In its guarantee of 
February 14, 1977, we find that respondent’s obligations were clearly 
stated. The only obligation that respondent guaranteed was to be a deep 
pocket for any loss that complainant could have conceivably suffered 
due to damaged totes. More specifically, respondent guaranteed that it 
would pay complainant for damage suffered in two instances; 1) if actual 
corn was contaminated and therefore unusable, as a direct result of tote 
failure and 2) if complainant had to recooperate the totes, once they had 
failed. We find that only two totes failed, which failure was indicated in 
December 1978. While the remaining totes may have been fatigued, 
they were not failed. Had the totes been failed, respondent still did not 
have a duty to rehabilitate the totes. Its only obligation was for payment 
of the expense of recooperating. 

Furthermore, the evidence proves that respondent was diligent in its 
good faith efforts, subsequent to giving the guarantee. It encouraged the 
complainant to ship the corn and even went so far as to arrange a buyer 
for a large portion of the corn. In December of 1978, when respondent 
rehabilitated the totes, respondent stepped beyond any duties it was ob- 
ligated to perform. 

Complainant acknowledged respondent’s guarantee on November 14, 
1977, and accepted it without condition. Later it appears that complain- 
ant wanted respondent to do more than it had guaranteed, specifically to 
fix the totes. Any delay that occurred, in selling the corn, was complain- 
ant’s responsibility. Complainant had a number of options open to it. 
Complainant could have documented sufficient evidence that the totes 
had failed, then proceeded to have them recooperated in Kansas City 
and charged respondent for the expense incurred. Or complainant could 
have, with proper handling, shipped the totes to their ultimate destina- 
tion, and if corn was lost as a result of tote failure, it could have billed re- 
spondent for the damage. Complainant did not take advantage of either 
of these avenues. 
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The only persuasive evidence that was offered at hearing that showed 
a loss sustained by the complainant, directly due to tote failure, was the 
evidence that two totes failed at the Kansas City Space Center facility. 
Once contaminated, the corn was dumped. As respondent paid $.21 per 
pound for the corn, and as each tote contained 1,500 pounds of corn, the 
failure of two totes would cost complainant a total amount of $630.00. 
No evidence was offered that complainant asked respondent to honor its 
guarantee to the amount of $630.00, and that respondent refused. 
Therefore, it is assumed that respondent would have voluntarily hon- 
ored its obligation for reimbursement of this amount. It should be noted 
that damage alleged from the Stilwell sale of corn was not convincingly 
linked to tote failure, and therefore, respondent does not have a duty to 
reimburse the complainant for this amount. 

Pursuant to the procedure provided in section 47.19 (b) of the Rules of 
Practice (7 CFR 47.19 (d) ), respondent filed a timely claim for an award 
of its fees and expenses, incurred in connection with oral hearing, in the 
amount of $9,833.67. These expenses are found to be reasonable, except 
for C. Shaw’s appearance at hearing to the amount of $948.75. As re- 
spondent has prevailed in this dispute, respondent is therefore entitled 
to recoupment of its reasonable fees and expenses. Since it has been 
found that respondent is ultimately responsible to complainant for 
$630.00, as a result of lost product, this amount shall be deducted from 


the amount complainant is obligated to pay respondent for fees and ex- 
penses incurred in connection with the oral hearing. Therefore, the 
amount complainant will be ordered to pay respondent will be 
$8,254.92. 


ORDER 


The complaint against respondent is dismissed. 

Within thirty (30) days from the date of this order, respondent shall 
pay complainant, as an undisputed amount, the sum of $630.00, with in- 
terest thereon at 13 percent per annum, from January 1, 1980, until 
paid. Complainant shall pay to respondent, for fees and expenses in con- 
nection with the oral hearing, the sum of $8,254.92, with interest there- 
on at the rate of 13% per annum from the date of this order, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,390) 


ROYAL PACKING CO. v. ED GIVEN, INC. PACA Docket No. 2-5822. De- 
cided March 25, 1982. 


Rejection, untimely—Resale, prompt and proper—Damages—Reparation 
awarded—Counterclaim dismissed 


Where respondent's rejection of the load was untimely, and where complainant resold the 
produce in good faith, complainant is entitled to the difference between the resale 
proceeds and the contract price, plus incidental damages. Respondent’s counter- 
claim for loss of profit is not the responsibility of complainant, therefore the coun- 
terclaim must be dismissed. 


George L. Aubrey, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $5,928.90 in connection a transac- 
tion in interstate commerce involving a truckload of lettuce, shipped 
from a California loading point to Brooklyn, New York. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto admitting some of the material 
allegations in the complaint, but raising additional defensive matter and 
denying any liability to complainant. With its answer respondent as- 
serted a counterclaim against complainant in the amount of $529.70, to 
which complainant filed a reply. 

The amount claimed in the counterclaim is less than $3,000.00. The 
amount claimed in the complaint is more than $3,000.00, but the parties 
have waived an oral hearing. Therefore, the shortened procedure pro- 
vided in PACA Rules of Practice at 7 CFR §47.20 is applicable. Under 
the procedure the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investiga- 
tion. The parties were given an opportunity to submit additional evi- 
dence in the form of sworn statements. Complainant submitted an open- 
ing statement, in response to which respondent filed an answering state- 
ment. Also, complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is 880 West Market 
Street, Salinas, California. At the time of the transaction described 
herein complainant was licensed under the Act. 

2. Respondent is a corporation whose address is 48 Maple Street, Sa- 
linas, California. At the time of the transaction described herein re- 
spondent was licensed under the Act. 

3. On June 11, 1980, the parties entered into an oral contract for the 
purchase and sale of a truckload of lettuce, f.o.b.—no grade. On that date 
complainant loaded and shipped from Salinas, California, one lot of let- 
tuce consisting of 1,004 cartons of king size, cello brand lettuce in a 
truck with Florida license number G11485, with shipping documents 
calling for a 34°-36°F temperature range, and indicating the desti- 
nation as “Key Foods, Brooklyn”. On or about that date complainant in- 
voiced this truck to respondent, Ed Givens, at $3.75 per carton plus 60¢ 
cooling, with a $22.50 recording thermometer, for a total invoice 
amount of $4,389.90, “terms FOB-PROMPT”. 

4. This truck arrived in the New York area sometime late Sunday eve- 
ning, June 15, 1980. On Monday morning, June 16, 1980, someone 
representing the truck broker called respondent about unloading the 
truck. Respondent contacted its customer, Key Foods, which declined to 
unload the truck. 


5. On Tuesday morning, June 17, 1980, the truck received an official 
USDA inspection at or near the premises of Key Foods in Brooklyn, New 
York. The results of this official USDA inspection was reported on an 
abridged inspection certificate, which can, with some difficulty, be de- 
ciphered as follows: 


Name and Address Name and Address Name and Address 

of Applicant: of Shipper: of Receiver: 

Key Food Stores Royal Packing Key Food Stores 

Coop. Inc. Company Coop., Inc. 

Brooklyn, N.Y. Salinas, California Brooklyn, N.Y. 

Date Hour: Market: Initial & No.: Carrier Trailer: 

June1l7, 12:40pm Brooklyn, G-11485Fla. Load in Carrier 

1980 NY intact 

Inspection Point: Applicant’s Temperature Product: 

Brooklyn, N.Y. Warehouse 39 to 43 

Products 

Inspected: Lettuce, Iceberg type in cartons branded “King Size, 24 
heads lettuce, California”. 

Applicant 

states: 1004 cartons 
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Condition: Heads or portions of heads not affected by condition 
defects are fresh and crisp. Head leaves: 2 to 8 heads in 
most cartons, none in some average 19% damage includ- 
ing 4% serious damage by russet spotting. 1 to 3 heads in 
most cartons, none in many average 7% bacterial soft rot 
in various stages mostly affecting butts some 1 to 2 
leaves. 

Grade: Meets quality requirements but fails to grade US NO. 1 
only account of condition. 


Remarks: Restricted to 150 cartons being unloaded, 1 incomplete 
stack and upper 2 layers of 7 stacks nearest rear doors. 
This certificate supersedes certificate number B-7942. 


6. Sometime after this inspection the receiver, Key Foods, notified re- 
spondent that it was rejecting the truck on account of poor arrival condi- 
tion. This information was relayed to complainant’s sales manager, a Mr. 
Gary Hart, by respondent at an unknown time and date. 

7. On June 18, 1980, the parties exchanged telegraphic communica- 
tions. The first from complainant to respondent reads in pertinent part 
as follows: 


ROYAL PACKING CC 
P.O. BOX 2157 
SALINAS, CA. 93901 


THIS MAILGRAM IS A CONFIRMATION COPY OF THE FOLLOWING 
MESSAGE: 

SALINAS CA 76 06-18 0427P EST 

ED GIVEN COPY MESSAGE 

P.O. BOX 1602 

SALINAS, CA. 93901 

IN REFERENCE TO 1004 CARTONS OF KING SIZE BRAND CELLO 
LETTUCE LOADED WEDNESDAY 6/11/80 ON YOUR TRUCK LI- 
CENSE NUMBER FLA. 611485 HAVE BEEN ADVISED LOAD AR- 
RIVED SUNDAY NIGHT FOR MONDAY’S MARKET RATE USDA 
INSPECTION NOT SECURED UNTIL TUESDAY JUNE 17 ROYAL 
PACKING DOES NOT CONSIDER THIS TO BE TIMELY INSPECTION 
ROYAL PACKING NOT ACCEPTING YOUR REJECTION IN ORDER 
TO MITIGATE DAMAGES MOVING LOAD TO AMIGO FOODS FOR 
THE ACCOUNT OF WHOM CONCERNED HOLDING YOU LIABLE 
FOR DAMAGES. 

ROYAL PACKING 

1629 EST 


To this respondent replied as follows: 
ED GIVEN INC. 
P.O. BOX 1602 
SALINAS, CA. 93902 


THIS MAILGRAM IS A CONFIRMATION COPY OF THE FOLLOWING 
MESSAGE: 
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SALINAS CA. 158 06-18 0656P EST 
ROYAL PACKING CO ATTN GARY HART COPY MESSAGE 
880 WEST MARKET ST. 
SALINAS, CA. 93901 


IN ANSWER TO YOUR WIRE DATED 6/18/80 AT 1628 PM IN REFER- 
ENCE TO 1004 CARTONS OF KING SIZE BRAND CELLO LETTUCE 
LOADED WEDNESDAY 6/11/80 FOR DELIVERY TO KEY FOODS, 
BROOKLYN, NY. THIS TRUCK CONTRACTED THROUGH FOR- 
ESTER AND GERUE, INC. TRUCK BROKERAGE FOR DELIVERY 9 
AM TUESDAY JUNE 17. WHEN LOAD WAS BOOKED WITH YOUR 
SALESMAN CHRIS ELLIOTT IT WAS STATED LOAD WAS FOR 
TUESDAY DELIVERY. IF YOU WILL RECALL THERE WAS A 
THREAT OF A COOLER STRIKE FOR THURSDAY JUNE 12, 1980. 
THEREFORE THE TRUCK WAS LOADED WEDNESDAY BECAUSE 
YOU HAD THE PRODUCT AVAILABLE AND FORESTER AND GE- 
RUE HAD A TRUCK AVAILABLE FOR LOADING. DAVE MCQUEEN 
OF FORESTER AND GERUE DID CALL MONDAY AM TO SEE IF THE 
TRUCK COULD BE UNLOADED BECAUSE IT WAS IN NEW YORK. 
KEY FOODS WAREHOUSE SAID THE TRUCK COULD NOT BE UN- 
LOADED UNTIL TUESDAY MORNING. THIS LOAD WAS DELIV- 
ERED WHEN CONTRACTED FOR AND THEREFORE I FIND YOUR 
WIRE HOLDING MY COMPANY LIABLE TOTALLY UNACCEPTA- 
BLE. 


ED GIVEN OF ED GIVEN INC. 
1859 EST 


8. On June 18, 1980, complainant did, in fact, divert the truck to an- 
other receiver, Amigo Foods, Bronx, New York. Resale of the contents of 
the truck to this firm brought complainant returns of $2761.00, but 
complainant had to absorb freight costs of $4300.00. 

9. Complainant filed a formal complaint to initiate this proceeding on 
June 26, 1981, seeking the difference between the invoice and resale 
price plus freight costs. This was within nine months of the accrual of its 
alleged cause of action. 


CONCLUSIONS 


Respondent’s position is that the truck was loaded with an inferior 
product and also left California one day early because of threatened 
labor problems; that it was originally ordered for Tuesday’s market, and 
that its arrival a day or so early was an underlying cause of the problem 
which subsequently developed. With this we cannot agree. Conceivably, 
respondent or its customer might have had the option of rejecting the 
truck if it had indeed arrived at a time when it was not expected and not 
contracted for.1 However, respondent did not reject the truck within a 


1. We doubt that this exact arrival date was one of the terms of the contract. The sales 
confirmation issued by respondent makes no mention of it. 
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reasonable time. PACA regulations at 7 CFR §46.2 (cc), define a reason- 
able time for rejecting truck shipments of fresh produce as 8 hours after 
arrival. It seems that in this case there was at least a 24 hour delay be- 
tween notice of arrival and the Tuesday inspection and subsequent rejec- 
tion by the customer. Under PACA regulations at 7 CFR §46.2 (dd) re- 
spondent’s failure to give the shipper notice of rejection within a reason- 
able time, as defined above, constitutes an acceptance. The subsequent 
rejection following this act of acceptance constitutes a rejection without 
reasonable cause under the regulations, 7 CFR §46.2 (bb). 

Actually the product when inspected did not meet PACA good deliv- 
ery standards as set out at 7 CFR 46.44 (a) (2). However, the Tuesday 
inspection may not have accurately reflected the condition of the prod- 
uct on arrival late Sunday or early Monday. 

The temperature recording device appears to have malfunctioned, so 
we do not know whether transportation temperatures were normal. 
Since this was an f.o.b. sale, complainant is not responsible for transpor- 
tation problems, and respondent has the burden of proving normal 
transit conditions to place any responsibility on complainant for the 
shipping condition of the product. See, recently, Kern Ridge Growers v. 
T. J. Power & Co., 40 A.D. 425 (1981). So even a timely rejection would 
probably have been wrongful. 

We must conclude that respondent and its customer mishandled the 
transaction by rejecting the product after acceptance. As authorized by 
sections 2-703 and 2-706 of the Uniform Commercial Code, complain- 
ant attempted to resell the product and recover damages. Under UCC 
section 2-706 if the resale is in good faith and in a commercially reason- 
able manner the seller is entitled to the difference between the resale 
proceeds and the contract price, plus incidental damages. Complainant 
has received $2761.00 and has paid a $4,300.00 freight bill to obtain de- 
livery of the product to the ultimate receiver. We conclude that com- 
plainant handled the resale in a commercially reasonable manner. We 
believe that respondent should be held liable for the price, less proceeds 
plus freight for a total amount of $5,928.90. Respondent’s failure to pay 
the amount due is a violation of section 2 of the Act for which reparation 
should be awarded. 

Respondent’s counterclaim for damages reads as follows: 


Key Food Stores Coop Invoice $8,534.00 
Less: 
Royal Packing Co. Invoice 4,389.90 
Forester and Jerue Freight 3,614.40 


Losses Claimed $ 529.70 
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This unexplained calculation is probably intended to mean that re- 
spondent thinks it lost a potential profit on the transaction. If so, this 
was not the responsibility of complainant. The counterclaim is dis- 
missed. 


ORDER 


Respondent’s counterclaim is dismissed. 

Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the amount of $5,928.90 with interest there- 
on at the rate of 13% per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,391) 


Six L’S PACKING COMPANY, INC. v. ARIZONA FRESH Foops, INc. PACA 
Docket No. 2-5851. Decided March 25, 1982. 


Breach of contract, failure to make timely complaint of—Admitted 
indebtness—Liability for full purchase price 


Where the records shows respondent accepted the subject merchandise, failed to make any 
timely complaint with respect thereto, and at one time admitted indebtness to com- 
plainant, it is concluded respondent is indebted to complainant the full purchase 
price of the tomatoes. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Bertram H. Ross, Los Angeles, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This a reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks an award of reparation in 
the amount of $6,974.50 against respondent in connection with a trans- 
action in interstate commerce involving the sale of a truckload of toma- 
toes. 

Copies of the Report of Investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant. 
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Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and the shortened meth- 
od of procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is, therefore, applicable. Pursuant to this procedure the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s Report of Investigation. The parties were given 
opportunity to file additional evidence in the form of verified state- 
ments. Complainant filed an opening statement. Respondent did not file 
an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Company, Inc., is a corporation 
whose address is P.O. Box 1987, Hollywood, Florida. 

2. Respondent, Arizona Fresh Foods, Inc., is a corporation whose ad- 
dress is P.O. Box 660, 1420 W. Panorama, Long Beach, California. At 
the time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about May 6, 1981, complainant sold and shipped to respond- 
ent one truckload containing 352 20-lb. cartons of extra large “Garden 
Rich” tomatoes at $5.00 per carton, and 1408 20-lb. cartons of large 
“Garden Rich” tomatoes at $3.50 per carton plus $.15 per carton for pal- 
letizing and $22.50 for a temperature recorder, for a total invoice price 
of $6,974.50, F.O.B. 

4. The tomatoes were federally inspected at complainant’s place of 
business in Hollywood, Florida on May 6, 1981, and graded U.S. combi- 
nation grade with no decay. 

5. The tomatoes arrived at respondent’s place of business in Phoenix, 
Arizona on or about May 10, 1981, and were accepted by respondent. Re- 
spondent gave no notice to complainant of any breach of contract. 

6. The formal complaint was filed on July 23, 1981, which was within 
9 months after the cause of action herein accrued. 


CONCLUSIONS 


The only defense interposed by respondent to complainant’s claim 
herein was the filimg of a general denial to the allegations of the com- 
plaint. There is ample evidence in the record showing the existence of a 
contract as alleged by complainant, and that respondent received the 
subject merchandise, accepted such merchandise, and failed to make any 
timely complaint in regard thereto. In addition, the record discloses that 
respondent acknowledged its indebtedness to complainant in the 
amount of $6,974.50 on or about July 27, 1981. In view of the foregoing, 
we conclude that respondent is indebted to complainant in the amount 
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of $6,974.50 in regard to the subject tomatoes. Respondent’s failure to 
pay complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $6,974.50, with interest thereon at the rate 
of 13% per annum from June 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,392) 


WISCONSIN PICKLE PRODUCERS, INC. v. CHIPICO PICKLE PRODUCTS, 
INC. PACA Docket No. 2-5751. Decided March 25, 1982. 


Agent, proof of—Rejection, justified as to portion of produce—Portion of 
complaint, dismissed—Breach of warranty, failure to prove—Accord and 
satisfaction, failure to prove—Reparation awarded 


Where it is concluded respondent’s rejection of a portion of the cucumbers was fully justi- 
fied, the complaint as to that portion, must therefore be dismissed. With respect to 
the cucumbers respondent accepted, respondent failed to prove a breach of warran- 
ty by complainant, and failed to prove its claim that an accord and satisfaction took 
place, therefore, respondent shall pay complainant the full contract price of the cu- 
cumbers, less monies already paid. Respondent shall also pay reparation for com- 
plainant’s fees and expenses. 


Andrew Y. Stanton, Presiding Officer. 
Thomas Bertz, Stevens Point, Wis., for complainant. 
Robert Briskman, Chicago, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought an award of reparation 
against respondent in the amount of $66,766.00 in connection with the 
sale of cucumbers to be shipped in the course of interstate commerce. 
The complaint was later amended to $63,768.00. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon respondent, who filed an answer thereto denying liability to 
complainant. 

An oral hearing was held in Chicago, Illinois, on October 6, 1981, at 
which both parties were represented by counsel. At the hearing, testi- 
mony was given by four witnesses, three of whom testified on behalf of 
complainant and one on behalf of respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Wisconsin Pickle Producers, Inc., is a corporation 
whose address is 1617 Briquelet Street, Green Bay, Wisconsin. 

2. Respondent, Chipico Pickle Products, Inc., is a corporation whose 
address is 501 N. Des Plaines Street, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. Respondent’s corporate certificate issued by the State of Illinois on 
November 26, 1979, shows that respondent was incorporated by Schnep- 
per Pickle Corp., Chicago, Illinois, whose president was Howard Schnep- 
per and secretary, Allan Schnepper. Schnepper Pickle Corp. was not li- 
censed under the Act until October 1981. 

4. According to the Department’s license records, respondent, as of 
April, 1980, had as its president, director and 50 percent shareholder, 
Howard Schnepper, and as its vice-president, secretary, director, and 50 
percent shareholder, Allan Schnepper. 

5. In early April 1980, Roger Brown, a principal of Brown Brokerage 
Company, Inc., Winnetka, Illinois, acting as a broker, began negotiating 
over the telephone with complainant’s president, David Briquelet, and 
respondent’s president, Howard Schnepper, for the sale of cucumbers 
from complainant to respondent. As a result of these negotiations, 
Briquelet and Schnepper met on April 29, 1980, at respondent’s office 
and entered into a contract of sale whereby complainant sold respondent 
40,000 bushels of pickling cucumbers for $117,500.00. Briquelet signed 
the contract on behalf of complainant, and Howard Schnepper signed on 
behalf of Schnepper Pickle Corp., which company represented respond- 
ent. Among the contract terms were the following: 


xwekkkK xk 


1. Buyer agrees to purchase and Seller agrees to sell the 
following merchandise subject to the terms and conditions 
contained herein: 


(a) Forty thousand (40,000) bushels of fresh green cu- 
cumbers grown in Wisconsin during the months of July, 
August, and September 1980, in areas to be specified by 
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Seller. Receiving and shipping points for these cucumbers 


shall be from all locations in Wisconsin under the control of 
Seller; 


(b) Buyer shall purchase cucumbers of the following 
grades at the prices specified for each grade, F.O.B. Seller’s 
shipping points: 


Grade 3A — All pickling cucumbers 1-1/2” to 1-3/4” in 
diameter, $3.60 per bushel. 10,000 bu. 


Grade 3B — All pickling cucumbers 1-3/4” to 2” in 
diameter, $3.00 per bushel. 20,000 bu. 


Grade 4 — All pickling cucumbers 2” to 2-1/8” in 
diameter, $2.15 per bushel. 10,000 bu. 


x KK RR KK *® 


4. Buyer shall have the option of terminating this Con- 
tract under the following circumstances: 


a. At such time as Buyer has accepted Forty thousand 
(40,000) bushels of cucumbers delivered under the terms of 
this Contract. 


b. On September 1, 1980, regardless of the amount of cu- 
cumbers accepted by Buyer as of that date. 


6. At the time the contract was agreed to, Schnepper Pickle Corp. and 
respondent operated out of the same office and utilized the same em- 
ployees. 

7. From approximately July 20, 1980 through August 10, 1980, all 
cucumbers grown by complainant became ready for harvest. During that 
time period, Briquelet had numerous conversations with Howard 
Schnepper in which Schnepper indicated that respondent could not, over 
that time period, take all cucumbers for which it had contracted. 

8. During July and August 1980, respondent purchased from com- 
plainant, through oral contract, an additional 446 bushels of grade 1B 
cucumbers at $5.95 per bushel and 128 bushels of grade 2A cucumbers 
at $4.80 per bushel, or $3,368.10, f.0.b. 

9. From July 21, 1980 through August 23, 1980, respondent, through 
a carrier, Schulist Farms, Inc., Custer, Wisconsin, picked up 23 loads of 
cucumbers from complainant’s three shipping points in Wisconsin; Ro- 
sholt, Wild Rose, and Wautoma. The cucumbers were shipped from 
these three shipping points in interstate commerce to respondent in 
Chicago, Illinois, and accepted by respondent upon their arrival. The 23 
truckloads contained a total of 446 bushels of grade 1B cucumbers, 128 
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bushels of grade 2A cucumbers, 5,950 bushels of grade 3A cucumbers, 
11,823 bushels of grade 3B cucumbers, and 1,393 bushels of grade 4 
cucumbers, totalling 19,740 bushels. 

10. Respondent made five payments to complainant for the cu- 
cumbers, utilizing checks. The payments were for $12,441.36 in a check 
dated July 31, 1980, $15,000.00 in a check dated August 14, 1980, 
$15,453.45 in a check dated August 29, 1980, $8,808.19 in a check 
dated September 15, 1980, and $2,300.00 in a check dated September 
30, 1980. The total amount paid by virtue of these checks was 
$54,003.00. 

11. At the top of respondent’s September 30, 1980, check issued to 
complainant, the following was printed: “SCHNEPPER PICKLE 
CORPORATION, 501 N. DES PLAINS ST., CHICAGO, ILL. 60610.” Di- 
rectly below that was printed “Chipico Pickle Products.” 

12. By the end of August 1980, the remainder of the 40,000 bushels 
of cucumbers subject to the April 29, 1980, contract that had not been 
shipped to respondent were disposed of by complainant by either selling 
them at a loss, dumping them, or allowing them to rot in the fields. Com- 
plainant and Brown Brokerage Co., Inc., acting on its behalf, attempted 
to find buyers, but could not do so in most cases due to a glut of cu- 
cumbers on the market. A small amount was sold but resulted in com- 
plainant losing money. 

13. To date, respondent has failed to pay complainant the difference 
between the $117,500.00 contract price for 40,000 bushels of cucumbers 
pursuant to the April 29, 1980, contract, plus the $3,268.10 for 574 ad- 
ditional bushels purchased by complainant pursuant to oral contract, 
totalling $120,768.10, and the amount remitted of $54,003.00, or 
$66,765.10. 

14. A formal complaint was filed on December 31, 1980, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


On April 29, 1980, complainant and Schnepper Pickle Corp. (herein- 
after, “Schnepper Pickle”) representing respondent, entered into a writ- 
ten contract for the sale by complainant of pickling cucumbers. Roger 
Brown of Brown Brokerage Co., Inc., Winnetka, Illinois (hereinafter, 
“Brown Brokerage”), acted as the broker. Complainant alleges that re- 
spondent rejected without reasonable cause a large portion of the cu- 
cumbers subject to the contract, resulting in such cucumbers being 
dumped, sold for a loss, or left to rot in the fields. Complainant also al- 
leges that respondent did not pay the full contract price for accepted cu- 
cumbers subject to the April 29, 1980, contract as well as an additional 
oral contract. Respondent denies that it was a party to the April 29, 
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1980, contract. Respondent asserts that, even if it were such a party, it 
did not reject the cucumbers without reasonable cause. Respondent ad- 
mits paying less than the contract price for certain of the accepted cu- 
cumbers, but claims that it did so because their quality and condition 
were poor. 

Prior to reaching the merits, we will deal with respondent’s claim that 
the complaint was brought against the wrong party. This claim was 
raised during the October 6, 1981, oral hearing as a motion to dismiss, 
and the motion was denied at that time by the Presiding Officer. It is our 
conclusion that the denial of such motion was proper. Respondent ar- 
gues that it was not a party to the April 29, 1980, contract, pointing to 
the fact that the contract was signed by David Briquelet of complainant 
for the seller, and Howard Schnepper as president of Schnepper Pickle, 
not respondent, for the buyer. This claim that Schnepper Pickle was the 
buyer is given support by the broker, as Roger Brown of Brown Broker- 
age wrote a letter to the Department dated October 31, 1980, in re- 
sponse to the Department’s request for information concerning the dis- 
pute with complainant, in which Brown states as follows, in pertinent 
part: “In all of our involvements with Mr. Howard Schnepper, he repre- 
sented Schnepper Pickle Corp., not Chipico Pickle Products, Inc.” Brown 
repeated this contention in his testimony at the hearing (Tr. 117). In ad- 
dition, Brown issued and sent to both parties on approximately April 29, 
1980, a sales memo in which the buyer is listed as Schnepper Pickle 
Corp. Complainant never objected to this sales memo. However, this evi- 
dence is outweighed by other evidence which clearly indicates that at the 
time of the transaction, Schnepper Pickle was acting as respondent’s 
agent, with the apparent authority of respondent. 

Apparent authority is defined as “authority ‘which though not actually 
granted, the principal knowingly permits the agent to exercise, or which 
he holds the agent out as possessing. It is the acts and conduct of the 
principal, and not those of the agent, that must be relied on to show the 
agency.’ Nash DeCamp Company v.S. Albertson Company, Inc., 13 A.D. 
283 (1954).” Gulf & Western Food Products Company v. Prevor-Mayr- 
sohn International Inc. , 34 A.D. 1911 (1975). 

There is abundant evidence showing that respondent held out Schnep- 
per Pickle as having the authority to act for it in the transaction at issue. 
The two companies had the same address, 501 N. Des Plains Street, Chi- 
cago, Illinois. Respondent was incorporated by Schnepper Pickle. Both 
companies were essentially controlled by two principals, Howard 
Schnepper and Allan Schnepper. This is apparent from the Depart- 
ment’s license file which shows that, at the time of the contract’s incep- 
tion, Howard Schnepper was respondent’s president, director and 50 
percent stockholder, and Allan Schnepper was respondent’s vice-presi- 
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dent, secretary, director and 50 percent stockholder (Finding of Fact 4). 
At the same time, Howard Schnepper was the president of Schnepper 
Pickle as, in that capacity, he signed the transportation service agree- 
ment with Schulist Farms, Inc., Custer, Wisconsin (hereinafter, “Schu- 
list Farms”), in order to obtain transportation of the cucumbers at issue 
from complainant to respondent. Allan Schnepper was also intimately 
involved with Schnepper Pickle, as respondent’s certificate of incorpora- 
tion dated August 6, 1979, shows Allan Schnepper as the secretary 
(Finding of Fact 3). Therefore, the identity of location and similarity of 
controlling persons are factors which were readily available to anyone 
doing business with either company, and could very well have led to the 
conclusion that Schnepper Pickle was acting with the apparent author- 
ity of respondent. 

There is even more convincing evidence of apparent authority regard- 
ing the two companies. Roger Brown testified that when he would call 
Howard Schnepper at his office, Schnepper would answer with his own 
name, or would say “Chipico Pickles.” (Tr. 119). Further, the checks used 
to pay complainant for the cucumbers involved herein had printed at the 
top “SCHNEPPER PICKLE CORPORATION,” followed by its address 
and, below that, “Chipico Pickle Products.” (Finding of Fact 11) There is 
thus no doubt that Schnepper Pickle was held out as having the appar- 
ent authority to bind respondent as respondent’s agent. 

We now turn to the merits of this case. The first issue to be dealt with 
is whether respondent rejected without reasonable cause any of the cu- 
cumbers purchased from complainant. One of the definitions in the De- 
partment’s regulations of the term “reject without reasonable cause” is 
as follows: “Indicating an intention not to accept produce through an act 
or failure to act inconsistent with the contract.” 7 CFR 46.2 (bb) (3). 
Complainant contends that respondent indicated an intention not to ac- 
cept a total of 20,834 bushels of cucumbers subject to the April 29, 1980, 
contract by failing to pick them up at the shipping points when they 
were available, as required by such contract. This is denied by respond- 
ent, who asserts that it was willing to accept all 20,834 bushels and was 
prepared to do so during September 1980, pursuant to contract, but 
complainant had no cucumbers available at that time. 

As both parties put forth affirmative but conflicting allegations with 
respect to the contract terms regarding the time of shipment, the burden 
is on each to prove such allegation by a preponderance of the evidence. 
Irving Golberg and Sons v. Charles P. Sweeney, Co., Inc., 18 A.D. 719 
(1959). 

The April 29, 1980, contract makes no mention of when the cucum- 
bers are to be shipped. Paragraph 1 (a) merely states that the 40,000 
bushels of cucumbers involved are to be “grown in Wisconsin during the 
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months of July, August, and September 1980, in areas to be specified by 
Seller.” (Finding of Fact 5) The contract provides at paragraph 4 that the 
buyer, respondent, shall have the option of terminating the contract 
when it has accepted 40,000 bushels, or on September 1, 1980, regard- 
less of the amount of cucumbers accepted by respondent as of that date 
(Finding of Fact 5). Neither paragraph indicates the time of shipment. 
The written contract is, thus, ambiguous on this point. 

However, respondent’s position is given support by the testimony of 
complainant’s president, David Briquelet, who stated under cross-exami- 
nation that he agreed with counsel for respondent that the contract pro- 
vided for complainant to sell respondent 40,000 bushels of cucumbers 
during the months of July, August, and September 1980 (Tr. 64-65): 


Q. [Respondent’s Counsel] Now, the contract provides in 
subparagraph A that the 40,000 bushels broken down 
into the various grades were to be sold during the 
months of July, August, and September of 1980, is 
that correct? 


[Mr. Briquelet] That’s what it says, yes. 


Okay, and are we then to ascertain that delivery of the 
cucumbers would be made in July, August, and the 
latest shipment in September or the latter part of 
September 1980? 


Probably not the latter part of September, the begin- 
ning of September, probably. 


The contract does read during the months of July, Au- 
gust, and September of 1980, is that correct? 


. That's correct. 


There is nothing in the contract alluding to the fact 
that the pickles must all be taken in one month, is 
there? 


No, sir. 


There is nothing in the contract that says that the 
pickles — Strike that. — that the cucumbers could not 
be taken, if not all of them, a portion on September 30, 
of 1980, is there? 


. Well, it’s probably — 
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Q. Yes, or no. I don’t want your interpretation. 


MR. STANTON: The question asked for an answer of yes 
or no. 


Kk ee ww *®& *® 


THE WITNESS: You're asking if the pickles could be taken 
theoretically on September 30? 


BY MR. BRISKMAN: (Resuming) 
Q. of 1980? 
A. Theoretically, yes. 


It is clear from the testimony of complainant’s president, Briquelet, 
that respondent’s allegation that the contract provided for shipment 
during September 1980, as well as July and August, is supported by 
complainant as well. Therefore, respondent was fully justified, in ac- 
cordance with the contract terms, in not picking up the 20,834 bushels 
of cucumbers when complainant made them available prior to Septem- 
ber 1980, as it did not need them until September. Thus, respondent did 
not reject such cucumbers without reasonable cause. The portion of the 
complaint regarding the 20,834 bushels must, accordingly, be dismissed. 

The next issue to be resolved is complainant’s claim that respondent 
failed to pay the full contract price for the cucumbers which respondent 
accepted. Respondent does not deny accepting the cucumbers, but as- 
serts that some were not fit for consumption and were improperly sized. 
Respondent contends that it brought these factors to complainant’s at- 
tention and, as a result, the parties agreed to a reduction in price. Re- 
spondent contends further that the cucumbers were in poor condition 
when in the field. In addition, respondent claims that the money it paid 
to complainant constituted an accord and satisfaction, releasing it from 
any further liability. 

Respondent, having admittedly accepted the cucumbers, became liable 
for the full contract price, less damages due to any breach of warranty 
by complainant, the seller. Respondent bears the burden of proving both 
the breach and damages by a preponderance of the evidence. J-B Distrib- 
uting Company v. M. Levin and Co. and J. J. Distributing, 37 A.D. 715 
(1980). 

The sole evidence of complainant’s alleged breach of warranty is the 
testimony of Howard Schnepper. Schnepper testified that the grade 4 
cucumbers were not of good quality and condition upon receipt, and that 
he complained to complainant’s Briquelet about them. According to 
Schnepper, Briquelet said “We'll take care of it.” However, Briquelet has 
denied having any conversations with Schnepper regarding price adjust- 
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ments on the grade 4 cucumbers (Tr. 63). Schnepper also testified that 
on July 19, 1980, he looked at the cucumbers in complainant’s fields and 
they “were a little short of rain and a little long on sand.” (Tr. 180). 
Schnepper testified that complainant’s irrigation rigs were not working, 
as Briquelet told him that they were broken down (Tr. 181). This testi- 
mony has also been refuted by Briquelet, who stated that, on Schnep- 
per’s July 19, 1980, visit to complainant’s fields, Schnepper said that the 
fields were “good looking” and that complainant was “going to have a 
real bonanza.” (Tr. 183). Briquelet also denied having told Schnepper 
that the irrigation equipment was broken (Tr. 183), and asserted that 
such equipment was, in fact, not broken (Tr. 183). Schnepper’s testi- 
mony as to the quality and condition of the cucumbers upon receipt and 
the state of the cucumbers in the fields is of no greater weight than that 
of Briquelet. In the absence of any corroborative evidence, we must con- 
clude that respondent has not sustained its burden of proving a breach of 
warranty by complainant. 

Respondent’s claim that complainant’s acceptance of its checks gave 
rise to an accord and satisfaction is also deficient in proof. Again, the on- 
ly evidence offered by respondent is the testimony of Howard Schnepper 
that on October 1, 1980, he met with Briquelet, and they agreed that a 
final payment by respondent of $2,300.00 would settle their entire 
account (Tr. 164). However, this was denied by Briquelet (Tr. 93) and, 
considering the lack of any additional evidence, we cannot conclude that 
Schnepper’s testimony should receive more weight than that of Brique- 
let. Accordingly, respondent has not proven its claim of an accord and 
satisfaction by a preponderance of the evidence. 

With respect to the accepted cucumbers, respondent has failed to 
prove any breach of warranty by complainant or that an accord and 
satisfaction took place. Respondent is, therefore, liable for the contract 
price of those cucumbers. A total of 19,166 bushels of grades 3A, 3B and 
4 were accepted; 5,950 were 3A’s at $3.60 per bushel or $21,420.00, 
11,823 were 3B’s for $3.00 per bushel or $35,469.00, and 1,393 were 4’s 
at $2.15 per bushel or $2,994.95, for a total of $59,883.95. Complainant 
claims that respondent accepted, by oral contract, another 446 bushels 
of grade 1B cucumbers at $5.95 per bushel for $2,653.70, and 128 bush- 
els of grade 2A cucumbers at $4.80 per bushel for $614.40, for a total of 
574 bushels for $3,268.10. This claim has not been denied by respond- 
ent, and further, such claim is supported by the bills of lading (Com- 
plainant’s Exhibit No. 5 at the hearing). Therefore, the total contract 
price for the 19,740 bushels of accepted cucumbers was $63,152.05. Re- 
spondent has made five payments to complainant totalling $54,003.00. 
Respondent’s liability for the accepted cucumbers is_ therefore 
$63,152.05 less $54,003.00, or $9,149.05. Respondent’s failure to pay 
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this amount is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 

As the prevailing party herein, complainant is entitled to an award of 
fees and expenses in accordance with section 7 (c) of the Act (7 U.S.C. 
499g (c)) and section 47.19(d) of the Rules of Practice (7 CFR 
47.19 (d) ). Complainant claims a total of $2,682.60. Included in such 
amount is a claim of $1,725.00 for 23 hours required by complainant’s 
attorney for preparation for the hearing at $75.00 per hour. Respondent 
objects to the claim for 23 hours on the grounds that complainant has 
failed to include an explanation of how each item was computed and, 
further, that the 23 hour figure is excessive. Respondent also contends 
that complainant failed to attach an affidavit that the amount claimed is 
correct and represents expenses necessarily incurred in connection with 
the hearing. 

There is no requirement that a time period for hearing preparation 
which is set forth in a claim for fees and expenses be broken down as 
long as such period is reasonable, and we find the 23 hour period claimed 
to be reasonable. Further, complainant’s attorney signed a notarized 
statement that the amount claimed was correct, that it was necessarily 
incurred in connection with the hearing, and that the services for which 
fees were claimed were actually and necessarily performed. Complain- 
ant’s attorney, in addition to complainant, is authorized to sign such 
statement. 7 CFR 47.19 (d) (3). The remainder of complainant’s claim 
has not been objected to and is reasonable. Therefore, complainant’s 
claim of $2,682.60 for fees and expenses will be awarded in its entirety. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $9,149.05, with interest thereon at the rate 
of 13 percent per annum from October 1, 1980, until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses, $2,682.60, 
with interest thereon at the rate of 13 percent per annum from the date 
of this order, until paid. 

Copies of this order shall be served upon the parties. 
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MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


REPARATION ORDERS—ADMISSION OF LIABILITY 
(No. 21,393) 


MONTEREY BAY PACKING Co. v. FRUIT UNLIMITED, INC. | PACA Dock- 
et No. 2-5931. Reparation of $2,128.80 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in or- 
der issued March 4, 1982. 


(No. 21,394) 


VEGPAK, INC. v. FRUIT UNLIMITED, INC. PACA Docket No. 
2-5932. Reparation of $1,307.20 with 13 percent interest from 
August 1, 1981, awarded complainant against respondent in order 
issued March 4, 1982. 


(No. 21,395) 


YATARO MINAMI d/b/a H. Y. MINAMI & SONS v. FRUIT UNLIMITED, 
INC. PACA Docket No. 2-5933. Reparation of $8,970.30 
with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued March 4, 1982. 


(No. 21,396) 


ADMIRAL PACKING COMPANY v. FRUIT UNLIMITED, INC. PACA 
Docket No. 2-5934. Reparation of $7,947.50 with 13 percent in- 
terest from September 1, 1981, awarded complainant against re- 
spondent in order issued March 4, 1982. 


(No. 21,397) 


T. APKARIAN & SONS v. FRUIT UNLIMITED, INC. PACA Docket No. 
2-5935. Reparation of $37,151.50 with 13 percent interest from 
August 1, 1981, awarded complainant against respondent in order 
issued March 5, 1982. 


(No. 21,398) 


C. A. REIMAN d/b/a TRI POINTS WESTERN v. FRUIT UNLIMITED, 
INC. PACA Docket No. 2-59386. Reparation of $4,604.10 
with 13 percent interest from July 1, 1981, awarded complainant 
against respondent in order issued March 5, 1982. 
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(No. 21,399) 


J-B DISTRIBUTING Co. v. W. F. PINCKNEY Co., INC. PACA Docket No. 
2-5949. Reparation of $7,551.60 with 13 percent interest from 
August 1, 1981, awarded complainant against respondent in order 
issued March 26, 1982. 


(No. 21,400) 


RIVERSIDE STRAWBERRY COOLERS, INC. v. W.F. PINCKNEY CO., 
INC. PACA Docket No. 2-5951. Reparation of $6,053.00 
with 13 percent interest from August 1, 1981, awarded complain- 
ant against respondent in order issued March 26, 1982. 


(No. 21,401) 


PROFFER WHOLESALE PRODUCE Co., INC. v. W.F. PINCKNEY CO., 
INC. PACA Docket No. 2-5959. Reparation of $2,562.20 
with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued March 26, 1982. 


(No. 21,402) 


D’AARRIGO BROTHERS COMPANY OF CALIFORNIA v. W. F. PINCKNEY CoO., 
Inc. PACA Docket No. 2-5950. Reparation of $14,752.45 
with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued March 26, 1982. 


(No. 21,403) 


PAT BROKERAGE Co., INC. v. W. F. PINCKNEY Co., INC. | PACA Docket 
No. 2-5960. Reparation of $12,725.17 with 13 percent interest 
from September 1, 1981, awarded complainant against respondent 
in order issued March 29, 1982. 


ORDERS REQUIRING PAYMENT 
OF UNDISPUTED AMOUNT 


(No. 21,404) 


HOMESTEAD TOMATO PACKING CoO., INC. v. C. SALADINO & SON. 
PACA Docket No. 2-5937. Order issued March 5, 1982. _Re- 
spondent shall pay complainant, as an undisputed amount, 
$69,548.85. This shall be paid within 30 days from the date of this 
order with 13 percent interest from June 1, 1981, until paid. 
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(No. 21,405) 


CUSUMANO BROS. Co., INC. v. TONY’S PRODUCE, INC. PACA Docket 
No. 2-5963. Order issued March 29, 1982. Respondent shall 
pay complainant, as an undisputed amount, $523.15. This shall be 
paid within 30 days from the date of this order with 13 percent in- 
terest from June 1, 1981, until paid. 


ORDERS OF DISMISSAL 
(No. 21,406) 


KISER & SONS, INC. v. CLARY HousE, INC. PACA Docket No. 
2-5621. Order issued March 24, 1982. Complainant failed to 
respond within the allotted time, to a notice to show cause why the 
complaint should not be dismissed. Accordingly, the complaint is 
dismissed. 


(No. 21,407) 


SHAFER LAKE FRUIT, INC. v. KMC Foops INC. PACA Docket No. 
2-5890. Order issued March 24, 1982. Settlement between the 
parties. 


(No. 21,408) 


WETSIDE PRODUCE Co. v. E. L. KEMPF & SON, INC. | PACA Docket No. 
2-4866. Order issued March 25, 1982. Complainant failed to 
respond within the allotted time, to a notice to show cause why the 
complaint should not be dismissed. Accordingly, the complaint is 
dismissed. 


(No. 21,409) 


CALIFORNIA LETTUCE FARMS, INC. v. FRESH-PAK Foops, INC. PACA 
Docket No. 2-5189. Order issued March 25, 1982. Complain- 
ant failed to respond within the allotted time, to a notice to show 
cause why the complaint should not be dismissed. Accordingly, 
the complaint is dismissed. 
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(No. 21,410) 
DIETZ & KLODENKO v. FOOD SERVICES UNLIMITED INCORPORATED. 
PACA Docket No. 2-5579. Order issued March 26, 1982. Com- 
plainant failed to respond within the allotted time, to a notice to 


show cause why the complaint should not be dismissed. According- 
ly, the complaint is dismissed. 


(No. 21,411) 


CALAVO GROWERS OF CALIFORNIA v. THE GUY C. PANNO COMPANY, 
INC. PACA Docket No. 2-5883. Order issued March 26, 
1982. Complainant authorized dismissal of complaint. 


STAY ORDER 
(No. 21,412) 


ARKANSAS TOMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRODUCE 
Co., and CENTRAL MARKETING ASSOCIATES, INC. | PACA Docket 
No. 2-5782. Order issued March 22, 1982. Proceeding stayed 
pending the outcome of respondent Central Marketing Associates’ 


petition to reconsider. 
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REPARATION DEFAULT DECISIONS-(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 
(No. 21,413) 


SENINI ARIZONA, INC. v. RICH-PAC PRODUCE, INC. PACA Docket No. 
RD-82-31. Reparation of $1,937.50 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued March 8, 1982. 


(No. 21,414) 


MAZZIE FARMS SALES INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-32. Reparation of $9,160.00 with 13 percent inter- 
est from July 1, 1981, awarded complainant against respondent in 
order issued March 8, 1982. 


(No. 21,415) 


BLUE ANCHOR, INC. v. ROBERT L. DRABEK CoO., INC. and/or ROUNDY’S IN- 
CORPORATED a/t/a UNITED FOODS. PACA Docket No. 
RD-82-33. Reparation of $12,764.80 with 13 percent interest 
from August 1, 1981, awarded complainant against respondent in 
order issued March 8, 1982. 


(No. 21,416) 


GOLMAN-HAYDEN Co., INC. v. SAM PETRO PRODUCE. PACA Docket 
No. RD-82-34. Reparation of $9,456.00 with 13 percent inter- 
est from August 1, 1981, awarded complainant against respondent 
in order issued March 8, 1982. 


(No. 21,417) 


ANDREW SMITH Co. v. PREPARED FOOD SERVICE, INC. | PACA Docket 
No. RD-82-35. Reparation of $15,382.38 with 13 percent inter- 
est from September 1, 1981, awarded complainant against respond- 
ent in order issued March 9, 1982. 


(No. 21,418) 


FRUIT PAK INC. v. T.J.L. ENTERPRISES INC. PACA Docket No. 
RD-82-36. Reparation of $6,840.00 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued March 9, 1982. 
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(No. 21,419) 


SALINAS MARKETING COOPERATIVE v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-82-37. Reparation of $2,451.80 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in 
order issued March 9, 1982. 


(No. 21,420) 


HUNT OIL COMPANY a/t/a PLANTATION PRODUCE COMPANY v. CLYDE S. 
BERRYHILL and JAMES R. BERRYHILL d/b/a BERRYHILL’S PRO- 
DUCE. PACA Docket No. RD-82-38. Reparation of 
$1,516.00 with 13 percent interest from July 1, 1981, awarded 
complainant against respondent in order issued March 9, 1982. 


(No. 21,421) 


BANO DISTRIBUTORS, INC. v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-82-39. Reparation of $10,702.75 with 13 percent inter- 
est from July 1, 1981, awarded complainant against respondent in 
order issued March 15, 1982. 


(No. 21,422) 


. ROTH & SONS OF FLORIDA, INC. v. HASHIZUME FOOD PRODUCTS 
CoRP. PACA Docket No. RD-82-40. Reparation of 
$7,067.50 with 13 percent interest from May 1, 1981, awarded 
complainant against respondent in order issued March 15, 1982. 


(No. 21,423) 


CULIACAN PRODUCE COMPANY, INC. v. PETE SINGH PROD. INC. PACA 
Docket No. RD-82-41. Reparation of $29,117.85 with 13 per- 
cent interest from April 1, 1981, awarded complainant against re- 
spondent in order issued March 15, 1982. 


(No. 21,424) 


PAT WOMACK INC. v. MILLER’S BROKERAGE INC. PACA Docket No. 
RD-82-42. Reparation of $915.25 with 13 percent interest 
from February 1, 1981, awarded complainant against respondent in 
order issued March 15, 1982. 
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(No. 21,425) 


LISA, INC. vu. NIELSEN PRODUCE CO. PACA Docket No. 
RD-82-43. Reparation of $11,910.15 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in 
order issued March 16, 1982. 


(No. 21,426) 


JOHN W. MAULHARDT and MILTON E. NELSON d/b/a NELSON & MAUL- 
HARDT MARKETING Co. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE CO. PACA Docket No. 
RD-82-44. Reparation of $922.50 with 13 percent interest 
from July 1, 1982, awarded complainant against respondent in 
order issued March 16, 1982. 


(No. 21,427) 


JAMES TOZZI COMPANY, INC. v. DICE’S PRODUCE, INC. PACA Docket 
No. RD-82-45. Reparation of $9,232.50 with 13 percent inter- 
est from July 1, 1981, awarded complainant against respondent in 
order issued March 16, 1982. 


(No. 21,428) 


MAZZIE FARMS SALES INC. v. DICE’S PRODUCEINC. | PACA Docket No. 
RD-84-47. Reparation of $9,022.50 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued March 16, 1982. 


(No. 21,429) 


MAY FARMS, INC, v. JELLY & SONS HASTY TATERS. | PACA Docket No. 
RD-82-46. Reparation of $4,650.00 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued March 17, 1982. 


(No. 21,430) 


PETER J. BONAFEDE d/b/a J. BONAFEDE & SONS v. COLLEY Woops 
Inc. PACA Docket No. RD-82-48. Reparation of $920.00 
with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued March 17, 1982. 
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(No. 21,431) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. PRECIOSA PACKING HOUSE, 
Inc. PACA Docket No. RD-82-49. Reparation of $10,932.50 
with 13 percent interest from October 1, 1981, awarded complain- 
ant against respondent in order issued March 18, 1982. 


(No. 21,432) 


ROGER HARLOFF PACKING, INC. uv. SPRINGFIELD TOMATO CO., 
Inc. PACA Docket No. RD-82-50. Reparation of $6,720.00 
with 13 percent interest from July 1, 1981, awarded complainant 
against respondent in order issued March 18, 1982. 


(No. 21,433) 


MALVIN G. FORD d/b/a MALVIN FORD PRODUCE v. D & N PRODUCE 
BROKERS INC. PACA Docket No. RD-82-51. Reparation of 
$9,260.95 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued March 18, 1982. 


(No. 21,434) 


R. M. GERAWAN Co. INC. v. WATERMILL EXPORT INC. PACA Docket 
No. RD-82-52. Reparation of $8,734.50 with 13 percent inter- 
est from September 1, 1981, awarded complainant against respond- 
ent in order issued March 18, 1982. 


(No. 21,435) 


GENERAL POTATO & ONION DISTR. LTD. v. WATERMILL EXPORT 
Inc. PACA Docket No. RD-82-53. Reparation of $28,682.00 
with 13 percent interest from August 1, 1981, awarded complain- 
ant against respondent in order issued March 19, 1982. 


(No. 21,436) 


BORDER FRUIT Co. INC. v. PETE SINGH PRoD. INC. PACA Docket No. 
RD-82-54. Reparation of $2,790.25 with 13 percent interest 
from August 1, 1981, awarded complainant against respondent in 
order issued March 19, 1982. 


(No. 21,437) 


IMPERIAL PRODUCE Co. INC. v. J & L PRODUCE INC. PACA Docket No. 
RD-82-55. Reparation of $7,586.25 with 13 percent interest 
from September 1, 1981, awarded complainant against respondent 
in order issued March 19, 1982. 
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(No. 21,438) 


NATURIPE BERRY GROWERS v. T.J.L. ENTERPRISES, INC. PACA Dock- 
et No. RD-82-56. Reparation of $8,866.77 with 13 percent in- 
terest from August 1, 1981, awarded complainant against respond- 
ent in order issued March 19, 1982. 


(No. 21,439) 


PALOMBO FARMS OF COLORADO v. MILLER’S BROKERAGE INC. PACA 
Docket No. RD-82-57. Reparation of $3,075.00 with 13 percent 
interest from March 1, 1981, awarded complainant against respond- 
ent in order issued March 22, 1982. 


(No. 21,440) 


COUTURE FARMS v. PETER J. EMBERTON d/b/a MIXT PRODUCE alt/a 
WESTERN MIXT PRODUCE CO. PACA Docket No. RD-82- 
58. Reparation of $6,926.90 with 13 percent interest from 
August 1, 1981, awarded complainant against respondent in order 
issued March 22, 1982. 


(No. 21,441) 


BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. | PACA Docket 
No. RD-82-59. Reparation of $27,508.50 with 13 percent inter- 
est from April 1, 1981, awarded complainant against respondent in 
order issued March 22, 1982. 


MISCELLANEOUS REPARATION DEFAULT-(RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,442) 


COOK SALES COMPANY v. WILLIAM JAMES DANILSON d/b/a HAPPY 
DAN’S. PACA Docket No. RD-82-23. Order issued March 29, 
1982. 


DENIAL OF MOTION TO REOPEN 
AFTER DEFAULT AND DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in connection with a transaction involving perishable agricul- 
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tural commodities in interstate or foreign commerce. A copy of the 
formal complaint was served upon respondent, but respondent failed to 
file an answer thereto within 20 days from the date of service, as set 
forth in the Department’s letter serving the complaint as well as in 7 
CFR 47.8 (a). 

On February 8, 1982, respondent filed a Motion for Reopening After 
Default, in which it claims that it misread the Department’s letter serv- 
ing the complaint, and thought it had 30 days, rather than 20 days, to 
file an answer. A copy of the Motion was served upon complainant, who 
replied on March 5, 1982, arguing that respondent’s excuse was without 
merit and its Motion should not be granted. 

Pursuant to section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ) 
a default may be set aside if, in the opinion of the Secretary “there is 
good reason for granting such relief.” Even if we accepted respondent’s 
excuse, the 30 day period would have expired on January 4, 1982. How- 
ever, respondent did not attempt to file an answer until January 14, 
1982. Therefore, it is concluded that good reason has not been shown for 
granting respondent’s Motion, and it is hereby denied. The issuance of a 
default order without further procedure is thus appropriate pursuant to 
section 47.8 (d) of the Rules of Practice (7 CFR 47.8 (d) ). 

Complainant is a partnership composed of Charles H. Blevins, Nolan 
Cook and John W. Davis, doing business as Cook Sales Company, whose 
address is 15607 North 20th Street, Phoenix, Arizona. Respondent is an 
individual, William J. Danielson d/b/a Happy Dan’s, whose address is 10 
N. 32nd St., Phoenix, Arizona. 

Respondent was operating subject to license under the Act at the time 
of the transaction involved herein. The facts alleged in the formal com- 
plaint are hereby adopted as findings of fact of this order and constitute 
a violation by respondent of section 2 of the Act (7 U.S.C. 499b). Accord- 
ingly, within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the amount stated below, which we find to 
be the amount of damage to which complainant is entitled as a result of 
the violation found herein, with interest thereon at the rate of 13 per- 
cent per annum, from the following date, until paid. 

REPARATION AWARD: $23,294.10, with interest thereon from 
July 1, 1981. 

Copies hereof shall be served upon the parties. 
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ORDERS OF DISMISSAL 
(No. 21,443) 


G. & S. PRODUCE COMPANY, INC. v. DEFEO FRUIT Co., INC. PACA 
Docket No. RD-79-42. Order issued March 24, 1982. Com- 
plainant failed to file a response to a notice to show cause why the 
complaint should not be dismissed. Accordingly, the complaint is 
dismissed. 


(No. 21,444) 


BOB JONES RANCH v. DEDEO FRUIT Co., INC. PACA Docket No. 
RD-79-51. Order issued March 24, 1982. Complainant failed 
to file a response to a notice to show cause why the complaint should 
not be dismissed. Accordingly, the complaint is dismissed. 


(No. 21,445) 


DEBRUYN PRODUCE Co. v. DEFEO FRUIT CO., INC. | PACA Docket No. 
RD-79-70. Order issued March 24, 1982. Complainant failed 
to file a response to a notice to show cause why the complaint should 
not be dismissed. Accordingly, the complaint is dismissed. 


STAY ORDERS 
(No. 21,446) 


WING FARMS v. SUN HONG WO PRODUCE, INC. PACA Docket No. 
RD-81-299. Order issued March 5, 1982. Proceeding stayed 
pending bankruptcy action. 


(No. 21,447) 


APACHE TOMATO Co., INC. v. FARM FRESH PRODUCE CO. PACA 
Docket No. RD-82-6. Order issued March 17, 1981. Proceed- 
ing stayed pending outcome of petition to reopen after default. 


(No. 21,448) 


TOMATOES INC. v. FARM FRESH PRODUCE Co. PACA Docket No. 
RD-82-7. Order issued March 17, 1981. Proceeding stayed 
pending outcome of petition to reopen after default. 
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MARCH 1982 
AGRICULTURE MARKETING ACT OF 1937 


AGRICULTURE DECISIONS 
PAGE 
ADMINISTRATIVE ASSESSMENTS 


For 1973-19 7D audit adjustments s< << 5.0506 csdins saw sions os eee a. 388 


INTERIM RELIEF 


OBLIGATIONS 

Market Administrator to recompute using monthly formula 
OBLIGATIONS IMPOSED 

By Market Administrator challenged 


Petitioner has burden of proving obligations “not in accordance 
with law” 


PETITION FOR RELIEF 

Of New England Milk Marketing Order No. 1, denied 
PRODUCER-SETTLEMENT FUND 

For 1973-1975 audit adjustinefits.. 2262. 0.2.2. LSS 
RECONSIDERATION 

Denial of petition 
TWO-YEAR LIMITATION 

As to adjustments to handlers obligations ...... 

Fraud avoids the two-year limitation provision 

Market Administrator has burden of proving fraud to avoid... . 
UNREPORTED SALES 

Fraudulent failure to report 

Numerous customers involved 
WITHDRAWAL OF PETITION 


Upon request by petitioner 
AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 





CUMULATIVE SUBJECT INDEX 


AGRICULTURE MARKETING ACT OF 1946—Cont. 


Agriculture Decisions—Cont. 


SANCTION 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 


STAY ORDER 
Removal of, prior order reinstated 
ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 
CIVIL PENALTY 
Of $500.00 — Consent 
Of $1,000.00 — Consent 
Of $2,000.00 — Consent 
LICENSE 


Dealer, must obtain license within nine months 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
MGRUMOU.WAlh CENtAlN CONGIIODS 5 4c siusiais: 565s c.cleS aie vith 6x8 secre 3: wim ole ysid eta ares 434 
Withdrawal and denial of 243, 245, 438 
PREPARATION, SALE AND/OR TRANSPORTATION 
Of beef tongues adulterated with excessive water 
SANCTION 


Withdrawal and denial of inspection service for six months (held 
in abeyance) 


Withdrawal and denial of inspection service for two years (held 
in abeyance) 


STAY ORDER 
MPMI REN ERIN ainley) arrest av ANE A Solve WLS e..0 eee. bce LONER Oke RA TUeR Rte ay bie etarec rae 248 
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HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CIVIL PENALTY 
Of $750.00 — Consent 
Of $1000.00 — Consent 
Of $2000.00 — Consent 
DISQUALIFICATION 


From judging or managing any horse show/exhibition/sale or 
auction 


Prom showing or exhibiting horses... ... of oss. sc. Sea eee aes 38 
REMAND ORDER 


Case remanded to Administrative Law Judge for further initial 
decision 


SANCTION 


One year disqualification 


SORED HORSE 
Showing and exhibition of 
STAY ORDER 
Pending judicial review 
PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions........ 64, 69, 72, 78, 80, 264, 268, 270, 
274, 466, 468, 490 


ACCOUNTS OF SALE OR PURCHASE 
Failure to show true and correct names of purchasers ...............000000005 64 
Failure to show true and correct weight and/or prices ............... 270, 466, 470 
Price entries, false, inaccurate or misleading 

APPLICATION FOR REGISTRATION 
Not denied 

BONDING REQUIREMENT 
Violation of 266, 272, 470, 474, 475, 488 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


CHECKS OR DRAFTS 


Exchanging or “swapping” checks to conceal true amount avail- 
able in bank account 


Issuing checks drawn on a closed account or signed by an author- 
ized payor 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Issuing insufficient funds checks 64, 158, 266, 268, 274, 276, 464, 
468, 477, 493 


CIVIL PENALTY 
Of $500.00 67, 272,475 
Of $1,000.00 74, 85, 466 
Of $1,500.00 70, 270, 472 
Of $2,000.00 
Of $2,500.00 
Of $3,000.00 
Of $3,500.00 
Of $5,000.00 
Of $13,000.00 
Of $20,000.00 
CONSIGNMENT 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Consigning or purchasing livestock under false or fictitious 


Permitting employees to buy livestock from consignments for 
resale for their own speculative account 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 


Purchasing livestock from consignments for own speculative ac- 


Purchasing livestock from consignments for resale for own 
speculative account 


CONTRACT PRICE (REPARATION) 


Failure to pay 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


COURT DECISIONS 


Supreme Court of Nebraska, affirms District Court’s and Secre- 
tary’s order 


U.S. Court of Appeals, 5th Circuit, Unit B — Appeal from the 
U.S. District Court, Southern District of Florida, Bank- 
ruptcy proceeding — affirmed in part, reversed in part, 
and remanded 


DEALER 


Accounts and records, fully and correctly disclose all transac- 
TIONG: . «.. . 2 Wa J Sta Steele esis rae ore eee eee ae ne 270, 274, 470, 
490 


Billing and collecting on the basis of untrue or incorrect weights 
OE DING sn 6b 5 SRDS a cet ene Se eed wees Deas nae eee 270, 490 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Engaging in business while insolvent .................0.0005- 274, 276, 468, 493 
Engaging in scheme to artificially inflate the price of livestock ................ 270 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account 


Failure to disclose true ownership of livestock 
Failure to maintain adequate bond .................-2000- 266, 272, 470, 474, 488 


Failure to pay and/or failure to pay when due .... 158, 266, 274, 276, 468, 
488, 493 


Falsely representing the true origin of livestock purchased on a 
commilssion or agency basis ..... 2... 2..0ic.eslos « Gaeta ee 270 


Gifts, offering of 


Issuing checks drawn on a closed account or signed by an unau- 
thorized payor 


Issuing insufficient funds checks 158, 266, 274, 276, 464, 468, 488, 493 
lasting wntrue or Incorrect INVOICES « .6.4:6: 4 6.16.8 Ssisis s VER Ee 270 


Misrepresenting the actual weights of livestock purchased 


INCU FCMIBCCL OE Bo 55 50S Kc co v-0s's awn dw SUNS alee Ba ee 470 


Obtaining money from the purchasers of livestock by false or 
deceptive pretenses 


Purchasing livestock out of consignment for own speculative ac- 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


DEALER—Cont. 


Scales, failure to operate in accordance with the regulations 


Selling livestock on the basis of false or inaccurate weights 


Weighing livestock at other than their true and correct weights 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
tions 64, 78, 80, 
264, 268 


Accounts of purchase/invoices/billings — false, misleading or 
inaccurate 


Accounts of sale, failure to show true and correct names of pur- 
MEN ee rei ig HRs SES re cD ave Re Wik Oe IN hae Se RS Re aioe 64 


Billing and collecting on the basis of untrue or incorrect invoices 


Collecting on the basis of false, inaccurate or misleading weights 
ETO 85.6 CNS Aaa th, 5 6.05 oT RAL dav amie 78, 472 


Consigning or purchasing livestock under false or fictitious 
BRINE oe 2% Rol whet I ics So Gc oh gal ele hh dren, avert atad aly xe. vas Sc cuaa so eee tena ce 80 


Engaging in business while insolvent 477, 485 


Failure to deposit into or maintain properly “Shippers’ Proceeds 
Account” 64, 264, 268, 477, 
485 


Failure to maintain adequate bond 
mney OTD IRAE 60 so csi oA. 6 5c 018 Syn sca ala Sia id eieliguals win as a eeecets 259,477 


Insufficient funds checks . . 64, 264, 477 4 ’ : , 
Invoices, untrue or incorrect . . 262,472 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Misrepresenting the nature of changes made for respondent’s 
services 


Misrepresenting the original prices of livestock 
Net proceeds, failure to remit 264, 268, 475, 485 
Net proceeds, using for own purposes 475, 485 


Permitting employees to buy livestock out of consignment for 
resale for their own speculative accounts ........... 00sec eee ee eee eeee 64 


Purchasing livestock from consignments for own speculative ac- 
count 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER AND MARKET AGENCY—Cont. 


Purchasing livestock from consignments for resale for own 
speculative account 


Using funds received as proceeds for own purposes 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


GIFTS 


Cease and desist from giving 


Offering of — to induce customers to buy respondent’s product 


INDEBTNESS (REPARATION) 
PRUE EY MN IU 5 o's aw. 9. 0 1as, buna a0) 0'e SG Heed Seow Gsm aces nee eee 278 
INSOLVENCY 


Current liabilities exceed current assets 30, 87, 274, 276, 468, 477, 
480, 485, 493 


Suspension of registration while involvent 268, 274, 276, 468, 
477, 485, 493 


INVOICES 
Billing and/or collecting on the basis of untrue or incorrect 266, 270, 472, 490 
Issuing untrue or incorrect ..... 0.0.2... cee wees 266, 270, 466, 470, 472, 490 
MARKET AGENCY 


Billing or collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in scheme to artifically inflate the price of livestock 


Extending undue preference or advantage by failing to charge 
some consignors the same charged other consignors 


Failure to deposit into or maintain properly “Shippers’ Proceeds 
Account” 


Failure to maintain adequate bond 

Falsely representing the true origin of livestock 
Invoices, untrue or incorrect 

Operating while insolvent 


Permitting employees engaged in the actual conduct of sales to 
purchase livestock out of consignment for their own ac- 
count 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


MARKET AGENCY—Cont. 


Permitting employees to purchase livestock out of consignment 
for their own speculative account 


Using funds received as proceeds for own purposes 
MISREPRESENTATION 
Failure to prove (Reparation) 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 


Misrepresenting the actual weights of livestock purchased 


Misrepresenting the nature of the charges made for respondent’s 
services 


Misrepresenting the original purchase prices of livestock pur- 


NET PROCEEDS 
Using for own purposes 62, 64, 485 
Failure to remit 264, 268, 485 
PACKER 


Accounts and records, fully and correctly disclose all transac- 


Engaging in business while insolvent 
Failure to hold in trust, funds required to be held in trust 
Failure to maintain adequate bond or its equivalent 


Failure to make payments for livestock purchased on a carcass 
grade and weight basis on actual hot carcass weight 


Failure to pay when due 


Issuing accounts of purchase on the basis of inaccurate and in- 
correct weights 


Offering of gifts, to induce customers to buy respondent's prod- 


Paying sellers on the basis of inaccurate and incorrect weights 


Purchasing livestock on the basis of false and inaccurate weights 


Scales, failure to :.,aintain or operate to insure accurate weights 


Weighing hot carcass on the basis of inaccurate and incorrect 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


PAYMENT 


Failure to make — for livestock purchased on carcass grade and 
weight basis on actual hot carcass weights 


PURCHASE PRICE 
Collecting on the basis of false, inaccurate or misleading 78, 466, 472 
AMIE EUMUCDALGUIOD) ico eckw nls Wow ne Sa ds vee awed oad Ree 278 


Failure to pay and/or failure to pay when due 67, 74, 158, 262, 266, 274, 276, 
468, 480, 488, 493 


Issuing accounts of sale/invoices/billings on the basis of false, in- 
accurate or misleading 


Misrepresentation of 
REJECTION (REPARATION) 
Ineffective 
Untimely 
REPARATION AWARDED 


For difference between contract price and resale price, plus ex- 
penses 


RESALE (REPARATION) 
In good faith 
SCALES 


Failure to maintain and operate to insure accurate and correct 
weights 


Failure to operate in accordance with the Act 
SHIPPERS’ PROCEEDS ACCOUNT 
Failure to deposit promptly 62, 64, 264, 268, 477, 485 


Failure to maintain 62, 64, 264, 268, 477, 485 


Suspension of registration until deficit in account is eliminated 64, 268, 477, 
485 


SUPPLEMENTAL ORDER 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


SUSPENSION OF REGISTRATION 
Until in full compliance with the bonding requirements 


Until solvent and in full compliance with the bonding require- 


Suspended for: 


7 days and thereafter until in full compliance with the bond- 
UF FONUITOMONUS : , «&.5ik.s)siae 7 9 sreepe apa torele Dial a eA are ate ees eI Zatz 


15 days and thereafter until solvent and/or deficit eliminat- 


21 days and thereafter until deficit in shippers’ proceeds ac- 
count is eliminated 


30 days 
BMEBUE) oi cleress Siete ales 8s re chow acaelune bees 4.075 'ae wee Beh ae 262 
45 days ana thereafter ntl BOlVeNnt .os 5 <5 <, 65-6 se 6 ccc. « winter ene 276 
NM TS A os oy Se AM cc ashy hive oe ee ca 270, 464 
60 days and thereafter until solvent 
90 days 
90 days and thereafter until solvent and deficit eliminated 
120 days 
6 months and thereafter until solvent 
9 months and thereafter until solvent 
TRUST FUNDS 
Failure to hold in trust, funds required to be held in trust 
UNDUE PREFERENCE OR ADVANTAGE 


By failing to charge some consignors the same as charged other 
consignors 


UNFAIR AND/OR DECEPTIVE PRACTICES 


Consigning or purchasing livestock under false or fictitious 
PRBMAG sis gchsoe by evssel e405 We oe 8, 9°F Sah Oy taken otal aise Te a VERS Gale Teer MN arkels Feta 80 


Engaging in scheme to artificially inflate the price of livestock 


Failure to disclose true ownership of livestock 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


UNFAIR AND/OR DECEPTIVE PRACTICES—Cont. 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


WEIGHTS (FALSE AND/OR INCORRECT) 
Collecting on the basis of 78, 262, 466, 490 


Issuing accounts of purchase/invoices/billings on the basis of 72, 78, 262, 
466, 470, 490 


Paying on the basis of 


Weighing hot carcass’ on the basis of 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

AGRICULTURE DECISIONS 

ACCEPTANCE OF COMMODITY 

By unloading 

Ineffective rejection 

Untimely rejection 

ACCORD AND SATISFACTION 

Failure to prove 

ADMISSION OF FACTS 


Reparation order 


Where respondent admitted being the purchaser of the live- 
stock, respondent is liable for the purchase price 
AGENCY 
Estoppel to deny 


AGENT 
Authority of, established 156, 187, 
Putharity of. fatture toestablish . ..<. 2.6604... 2 sansaceeap eee Gases 
For undisclosed principal 


Proof of, established 
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Agriculture Decisions—Cont. 
ALLOWANCES = 
PAUP IRAPOVO... cul oeion sess HED iis Waals MaTkhals Ria 343 
ARRIVAL 
Poor condition, failure to prove 
BROKER 
Breach of duty 
Failure to communicate rejection 
Liability for damages 
No justifiable interest in transaction, reparation not awarded 


COMPLAINT 


Dismissal of 99, 104, 110, 149, 165, 189, 195, 297, 307, 320, 341, 350, 519, 
524, 556, 565, 592, 593, 600 


Dismissed with respect to portion of complaint ................0..000e00++ +. 580 
Dismissed with respect to the broker 
Dismissed with respect to 23 out of 29 transactions 
CONSIGNMENT 
Failure to account for portion of produce sold on 
PRTG TO ONIN DEBEOLICE: «sieve icra ccs eretetarbie vies winglolna Tae ew ce w ane Re eer 
Resale, prompt and proper 
CONTRACT 
Proof of, established 
Breach of: 
Failure to deliver 
Failure to deliver timely 
Failure to fulfill duties 
Failure to make timely complaint of 


Failure to prove 110, 126, 141, 151, 159, 172, 203, 343, 527, 
5381, 542, 559, 580 


Failure to ship specified brand 


Failure to ship in suitable shipping condition 178, 195, 310, 519, 524 


Modification of 104, 545 


Oran POIRIER OMOMIN Sorcha oy) 2.6.6 ss Sw a ale WE OR Ol Oe eae eee ane 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 

CONTRACT—Cont. 

New agreement 

Rate, failure to pay 

Void, fixed price not agreed upon between the parties 
CONTRACT TERM 

Modification of, failure to prove 

No grade specifications 

Price protection through arrival 
CONTRACTUAL AGREEMENT 


Rise in market price does not constitute rise in contract price af- 
E 
ter agreement is already made 


COUNTERCLAIM 
Awarded, admission of liability . Reh a 294, 350 


Awarded, amount of damages exceeds balance due on purchase 
price j¢ eee 


Awarded, for damages Merete 
Dismissed, failure to prove breach of warranty 
Dismissal of 
Lack of jurisdiction 
COURT DECISIONS 


U.S. Court of Appeals, 3rd Circuit, petition for review — denied 


U.S. Court of Appeals, 6th Circuit, affirms Secretary’s order 


U.S. Court of Appeals, 8th Circuit, affirms Secretary's order . . 


U.S. Court of Appeals, District of Columbia Circuit, affirms Sec- 
retary’s order 


DAMAGES 
Broker failed to communicate rejection 


Failure to deliver 


121, 126, 129, 133, 137, 172, 7 
Failure to ship in suitable shipping condition 178, 195, 310, 519, 524 


Shipper failed to fulfill contract duties 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
DAMAGES—Cont. 


Untimely rejection 


Where shipper relieved buyer of responsibility for rejected load, 
buyer not liable for 


Wrongful rejection 
DEFAULT 
Order reopening after 
Petition to reopen after, denied 
DEFENSE 
Not pleaded 
DELIVERY 
Untimely 
DISMISSAL 
Amount of damages equal contract price 
Amount of damages exceeds balance due on purchase price 
Burden of proof 104, 165, 
Complainant authorized dismissal of complaint ............... 00.00 e eee 


Complainant broker had no justifiable interest in subject trans- 
600 


Complainant failed to file response to notice to show cause why 
complaint should not be dismissed ...... 6... cess eee anise oe +s OGG, 090 


Complainant filed claim in another court 341 


Complainant’s alleged indebtness discharged by respondent’s 
RUA TAMA ANNO EIEN os tose cote 0 0 oa gos asael eGo guste sini «gsc Fin 5402s. ened 6egel grees SOR 


Contract unenforceable, no fixed price 297 
Failure to prove breach of contract , 137 
MaslVet0 prove aan ees. acres a ocr e oo ore taece Wel inv sacerandl wi niwo o's usta alae yale le ge Sa 
NGWIOlANION Ottme ACL ele ha stuns es Rem R IC Rete ey ted Naae eiviaw be ne ge ee 
Of counterclaim, failure to file timely 147 
Of counterclaim, failure to prove breach of warranty ...............0005 203, 350 


Of counterclaim, respondent’s lost profit not fault of complain- 


Of portion of complaint 
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Agriculture Decisions—Cont. 
PAGE 


DISMISSAL—Cont. 
Respondent tendered check to complainant in full settlement 209, 350 
petiloment between the parties... ... 5.04. eke seve wcews ogee emenns 209, 592 
WU ANOITIOG 55 6/4. 5, «one. u- 3,0, 0.000 caialein ae ete een bice aan Rand gree eee 209 
ESTOPPEL 


Where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or 
for a particular purpose, he will be estopped to deny such 
agency 


FAILURE TO PAY AND/OR FAILURE TO PAY PROMPTLY (DISC) 
PORN CA OORT NACE 5.0.0 5 c:0 a oce0re oraeaiein ocd sia o ateat eters <a eee 92, 287, § 
Revocation of license 
Suspension of license . . . 

F.0.B. SALE 
Breach of warranty, failure to prove 
Suitable shipping condition warranty, breach of 
Suitable shipping condition warranty, not applicable 


FRAUD 


WTEC CO ROV EY i 6cSisiisnc dcacsiciacernel Wag Sie He ee 99 


GUARANTEE 


To cover losses as a result of tote failure 
HANDLING CHARGE 
Failure to pay 
Proof of, established 
INDEBTNESS 
Admission of 
INSPECTION 
Failure to obtain 
Federal inspection takes precedence over private inspection 
Incomplete 
INTEREST CHARGES 
Not allowed 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 


Agriculture Decisions—Cont. 


LACK OF JURISDICTION 


Transaction did not consist of a perishable agricultural commod- 
ity 


Untimely filed 
MARKET PRICE 


Rise in market price does not constitute rise in contract price af- 
ter an agreement is already made 


MISREPRESENTATION 

Failure to prove 

Of inspection, new contract voided 
MISTAKES 


Acceptance of returned commodity without inquiring about full 
details of the rejection 


NET PROCEEDS 
Failure to remit in full 
Failure to remit promptly 

OBLIGATION 


Performed beyond call of duty 


Failure to pay 

Failure to pay in full 

Failure to pay promptly 

Not agreed upon, contract voided 
PURCHASES 


By agent 


Liability of principal for 


Permission of, by principal 


RECONSIDERATION/REOPEN 


Order reapeninig Aer Cerauib: ose se sede e wees 


Petition for reconsideration, denied 
Petition to reopen after default, denied 


Petition to reopen hearing, denied 


1930—Cont. 


PAGE 


pide en eae 216, 357 
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Agriculture Decisions—Cont. 
PAGE 


REJECTION 

Ineffective 

Rightful 

Untimely 121, 129, 133, 

Wrongful 156, 187, 
REPARATION AWARDED 

Admission of liability 

Difference between resale proceeds and contract price 

Respondent, for damages....... 

Respondent, for fees and expenses.......... 
RESALE 

Failure to submit adequate accountings of 

Not prompt and proper 

Prompt and proper . - 310,! 
RESPONSIBILITY 


Shipper relieved buyer of responsibility of rejected load, buyer 
not liable for damages 


SET-OFF 


Amount awarded in counterclaim set-off against amount re- 
spondent is liable . . . 


Amount due and owing set-off against unallowable 
claimed by complainant 


SUITABLE SHIPPING CONDITION 
Breach of warranty 
Breach of warranty, failure to prove 
Warranty, not applicable 
SUSPENSION OF LICENSE 
For 70 days 
For 90 days 
STAY ORDER 


Order lifting stay and reinstating prior order 


Pending answer to motion to reopen after default ..................04-- 216, 600 
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PAGE 
STAY ORDER—Cont. 


Pending answer to petition to reargue 
Pendinganswer to perition to Peconsider . . ...... 6c hoa cae ee sve acces leans OGG 
Pending bankruptcy proceeding 
Vacated 
TRANSPORTATION SERVICE AND CONDITIONS 
Abnormal 
Abnormal temperatures not cause of decay 
Normality of 
UNDISPUTED AMOUNT 
Order for 
WARRANTY 
Breach of 165, 178, 195, ¢ 
Breach of, failure to prove 141, 172, 294, 348, 527, 531, 580 
Not applicable 
WEIGHT 
Federal inspection weight supercedes private inspection weight 


Of apples found to meet export requirements 
POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 
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